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BANK HELD LIABLE FOR PROPERTY STOLEN FROM SAFE 
DEPOSIT BOXES 


the case Haugen First National Bank Poulsbo, 244 Pac. 
Rep. 574, decision the Supreme Court Washington, bank 
was held liable for the value property which was stolen burglars 
from safe deposit boxes rented the bank its customers. The 
plaintiff brought his action renter one the boxes and 
the assignee eight other persons who had rented boxes and sus- 
tained loss consequence the burglary. 

The plaintiff alleged that the burglary was rendered easy ac- 
complishment the bank’s negligence leaving window the 
rear its banking room unfastened and negligently having the 
doors its vault constructed soft, thin metal. The plaintiff also 
alleged that the locks the door were out date and insecure and 
that the bank had burglar alarm system although had ad- 
vertised that such system was installed the bank. 

The burglary occurred 1922. the trial the court permitted 
the plaintiff offer evidence the following newspaper advertise- 
ment published the bank 1910: 


not keep valuables important papers the house. The fire 
bug the burglar may not far off. Protect yourself and rent one 
our safety boxes. They cost only per year and are absolutely 
fire and burglar proof. When convenient, call and take look 


the appeal was argued behalf the bank that this pub- 
lication was too remote from the time the burglary properly 
admissible evidence. answer this contention the court said: 


advertisement does seem somewhat remote; but, view 
the fact that the bank has since then constantly held out the public 
the renting safety deposit boxes branch its business and 
invited the rent safety deposit boxes its vault, renders 
the admission this advertisement 1910 without prejudice the 
rights appellant, though because its date, may seem rather 
remote, and might said technically inadmissible, regarded 
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wholly apart from other evidence the case. probably true that 


this particular advertisement did not induce respondent and his as- 


signors rent the boxes, but seems plain that they were induced 
rent boxes and make deposits of. money and securities therein 
standing invitation substantially the same import, held out the 
bank them and the public ever since the this 


The trial court also permitted the plaintiff introduce evi- 
dence the following newspaper advertisement which was published 
the bank 1911: 


and securities are insured. against burglary and theft. 


also has burglar alarm system. backed men financial 
and moral responsibility. has resources $95,000 and deposits 
over $80,000 present.’’ 


holding that this advertisement was also properly admitted 
evidence, the court said: 


‘‘The argument that none these statements had any reference 
appellant’s safety deposit boxes that branch its business. 
seems what have already said comes nearly, not quite, 
answering this contention. When this advertisement was published, 
the bank had already, have noticed, invited the public 
patronize the safety deposit branch its business. This advertise- 
ment 1911 was but further invitation, but rather more general 
terms, for the continue patronize all branches its 


FAILURE BANK REMITTING DRAFT FEDERAL 
RESERVE BANK 


When Federal Reserve Bank forwards check for collection 
the bank which the check drawn and the latter remits draft, 
which draft dishonored because the failure the drawee (of the 
check) before the draft presented, the Federal Reserve Bank 
entitled preference over the other creditors the assets the 
failed bank. This conclusion was reached the case Rainwater, 
Bank Commissioner, Federal Reserve Bank St. Louis, 290 
Rep. 69, recently decided the Supreme Court Arkansas. 

this case, the following facts appeared: 

January 20, 1926, the Little Rock, Ark., branch the Federal 
Reserve Bank St. Louis sent the People’s Bank Ozark, Ark., 
for and number checks drawn the 


latter bank. 
January the People’s Bank sent the Federal Reserve 
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Bank its draft the Bankers Trust Co. Little Rock for the amount 
the checks. 

January 21st, the Federal Reserve Bank sent the People’s 
Bank another batch checks drawn the bank and January 
22nd, the People’s Bank sent the Federal Reserve Bank its draft 
the Grand National Bank St. Louis for the amount the items. 

The Federal Reserve Bank presented these twe drafts for payment 
the banks which they were drawn regular course but pay- 
ment was refused each instance because, the meantime, the 
People’s Bank had closed its doors. the time these items were 
collected the People’s Bank, the drawers thereof had deposit 
with the People’s Bank funds sufficient pay them, and the People’s 
Bank had sufficient funds its vault and with solvent correspondents 
pay the items, although the account the People’s Bank with 
the Grand National Bank was the time overdrawn. 

The People’s Bank was not member the Federal Reserve Sys- 
tem, but was party arrangement existing between non-member 
banks and the Federal Reserve Bank and branches, whereby the Fed- 
eral Reserve Bank St. Louis agreed that, through its Little Rock 
branch, would send through the United States mail direct the 
People’s Bank and other non-member banks, the Federal Reserve 
Bank’s agent, for collection and remittance, all items drawn 
payable such and that remittances for collec- 
tions could made either the shipment money the expense 
the Federal Reserve Bank, exchange acceptable the Federal 
Reserve Bank. was part the agreement the part the 
People’s Bank (and other non-member banks) that would, agent 
the Reserve Bank, present such items were drawn itself 
for collection, and, the drawer had sufficient funds hand 
warrant the payment the draft, pay itself collection 
agent the Reserve Bank, and immediately remit the funds col- 
lected, and the case the People’s Bank the agreement was that 
the remittance should made the Little Rock branch, either ship- 
ment of.money furnishing satisfactory exchange, and that the 
bank would protested and return all items was not will- 
ing pay could not collect. 

this kind the authorities are divided whether 
the holder owner the checks entitled preference over the 
other creditors the assets the failed bank. the present case, 
the court decided that the Federal Reserve Bank should allowed 
preferred claim. The court further held, that under the statutes 
Arkansas, the Federal Reserve Bank could prosecute the claim its 
own name. The following paragraphs are quoted from the court’s 
opinion: 


{ 
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the question the right preference respective counsel 
have filed elaborate briefs, which review many authorities. may 
said that these authorities are hopeless conflict and impossible 
reconcile them. not review these cases, because the case 
Darragh Co. Goodman, 124 Ark. 532, 187 673, announced 
the principles which are controlling here. .Two cases were involved 
that appeal, but they presented the same legal questions they 
were disposed single case. will suffice, therefore, state 
the facts single one them. 

will remembered that appears from the agreed statement 
facts and the stipulation filed herein that the items were forwarded 
the People’s Bank ‘for collection and remittance’ the proceeds 
that the drawers the items here involved had sufficient 
balances with the People’s Bank authorize the items charged 
the account the respective drawers, and this was done, thus 
paying them; and that the time these charges were made the Peo- 
ple’s Bank had sufficient funds available honor the drafts, and that 
sufficient its funds went into the hands the bank commissioner 
receiver pay them, and that time between the collection and 
the time the bank commissioner took charge the People’s Bank 
were its funds less than the items involved. 

case Federal Reserve Bank St. Louis Millspaugh, 
State Finance Commissioner (Mo. Sup.) 282 706, arose out 
agreed statement facts which does not differ any material 
respect from the facts the instant case, and the Supreme Court 
Missouri held that the Reserve Bank was entitled have its claim 
against the defunct bank paid preferential one, for the reason 
that the receiver took the funds the bank impressed 
with trust. holding the court cited authority therefor 
our case Darragh Goodman, supra. Other courts announcing 
the same conclusion under similar facts which have cited the case 
Darragh Goodman authority for holding are Messenger 
Carroll Savings Trust Co., 193 Iowa, 608; 187 545; Good- 
year Tire Rubber Co. Hanover State Bank, 109 Kan. 772, 204 
992; Kesl Hanover State Bank, 109 Kan. 776, 204 994; 
Federal Reserve Bank Richmond Peters, Receiver, 139 Va. 45, 
123 379; Federal Reserve Bank Richmond Bohannan, 141 
Va. 285, 127 161; Federal Reserve Bank St. Louis Quigley 
(Mo. App.) 284 164; Bank Poplar Bluff Millspaugh (Mo. 
App.) 275 579; Hawaiian Pineapple Co., Ltd., Browne, 
Mont. 140, 220 1114; City Bank (D. C.) 186 
250.’ 


HOLDER CASHIER’S CHECK NOT PREFERRED CREDI- 
TOR UPON FAILURE BANK 


One who holds check not entitled preference 
over other creditors upon the failure the bank which the check 
was issued. must come and share with the other 
the assets the bank. 


7 
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This rule was applied recent case Milne Veigel, State 
Superintendent Banks, decided the Supreme Court Minnesota, 
211 Rep. 954. appeared that April 1924, the sum 
$1,227.38 was paid the Capital Trust and Savings Bank St. 
Paul. This money represented the amount due mortgage loan. 
The bank had previously assigned the mortgage the plaintiff, 
Milne. The bank mingled the money with its general funds and im- 
mediately sent representative the plaintiff procure his signa- 
ture satisfaction piece. The representative asked the plaintiff 
permit the money remain deposit with the bank for reinvest- 
ment. The plaintiff refused and demanded his money, whereupon 
check’’ the bank was delivered the plaintiff for the 
amount due him. 

Inadvertently and apparently because extended absence from 
his home the plaintiff held the check until May 1924. that 
date, offered for deposit his own bank and was then informed 
that the Capital Trust and Savings Bank had closed its doors that 
morning. stated, ‘it was held that the plaintiff was not preferred 
but was general creditor merely. After stating the facts 
the court wrote, part, follows: 


more need said show that the payment the bank.was 
for special and limited purpose. When received constituted 
special deposit the payor, and the bank thereby became bailee 
trustee the money. Pierson Swift County Bank, 163 Minn. 344, 
204 31; Stein Kemp, 132 Minn. 44, 155 1052. 
immaterial that the money was ‘‘indistinguishably mixed’’ with the 
general funds the bank. Bishop Mahoney, Minn. 238, 
Central National Bank Conn. Mutual Life Ins. Co., 104 
54, Ed. 693. 

the case does not stop there. The treasurer’s check was 
what ordinarily termed check. was equivalent 
bill exchange accepted demand promissory note made the 
bank. 528. was plaintiff’s privilege refuse permit 
the bank reinvest the money for him and did so. was also 
his privilege refuse become its general creditor, but did not 
that. the contrary, not only refrained from demanding his 
money specie, but accepted, and for relatively long time held, 
evidence general indebtedness. The situation would not have been 
different had bank’s certificate deposit promis- 
sory note. while the payment for plaintiff’s account was 
initally special deposit, speedily lost that character, and plaintiff, 
the manner indicated, has become general rather than special 
Upon the delivery plaintiff the treasurer’s check, the 
bank ceased trustee and became simple debtor plaintiff 
the amount the check. The latter was simple contract for the 
payment money generally and not one for the payment any 
particular funds money from any particular 
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RIGHTS BANK HOLDING CHATTEL MORTGAGE 
FUTURE CROP 


bank which holds chattel mortgage crop raised 
the future the mortgagor leased land, has lien crop 
subsequently raised where the mortgagor abandoned the land prior 
the sowing the crop. This was decided the Supreme Court 
California First National Bank Oakdale Brashear, 253 Pac. 
Rep. 

this case, two the defendants, Mr, Brashear and his wife, 
gave chattel mortgage the plaintiff bank secure note for 
$6,300. The mortgage question was crop mortgage, the terms 
which the Brashears mortgaged the plaintiff bank crops grow- 
ing and grown during the succeeding years upon certain tract 
land consisting 1,000 acres, which the Brashears were 
possession under lease. The lease provided that the Brashears 
should ‘‘summer fallow’’ least 300 acres the leased premises 
each year. 

After executing the mortgage, the Brashears proceeded summer 
fallow approximately 400 acres the land preparatory planting 
the same with grain. done this, Brashear applied the 
plaintiff bank for further His application being rather coldly 
received the bank, Brashear surrendered his lease his landlord 
and abandoned the premises. The premises were thereupon leased 
another party, Huddleson, another one the defendants. Huddleson 
proceeded plant and raise crop the land question and while 
the crop was the process being harvested, the plaintiff bank com- 
menced this action seeking foreclose the mortgage which had 
received from the Brashears. 

The plaintiff bank contended that when the summer fallowing 
that portion the premises had been done the Brashears, suffi- 
ciently decisive step had been taken the direction the planting 
and growing the crop entitle the plaintiff assert the lien 
its mortgage against crops thereafter grown upon the premises, even 
though the Brashears had surrendered possession their landlord. 

Answering this contention and holding that the plaintiff bank had 
lien the grown Huddleson, the court said: 


are unable agree with this contention, for while true 
that crop mortgage may made cover the crops thereafter 
sown and grown upon leased land, was held this court the 
ease Arques Wasson, Cal. 620, and while true, 
stated that case, that such mortgage has potential existence dur- 
ing the period prior the actual planting the seed upon 
which the crops subjected said mortgage are grown, our 
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attention has been either this any other 
jurisdiction, which goes far hold that such crop mortgage 
shall pass the point such potential existence any time 
prior the actual planting with seed said land. The 
rule applicable this class securities may seem arbitrary 
one, but has nevertheless been given universal application and has 
never, far have been advised the appellant (plaintiff) 
have investigated the authorities upon our own account, been extended 
case wherein the land, although plowed summer fallowed the 
tenant, has passed, through his surrender his lease, back his 
landlord into the possession and control others who have there- 
after undertaken plant the crops thereon. The 
Isbell Slette, Mont. 156, 155 503, presents practically identi- 
cal situation the case bar. The Montana statutes relating 
crop mortgages are similar our own. The Court Mon- 
tana, after citing the case Arques Wasson, supra, proceeded 
hold that the crop mortgage that case could not held attach 
the crops planted and grown upon the leased premises after the 
lessee had parted with his possession and leasehold interest therein. 
similar ruling was made the Supreme Court Minnesota 
the case Simmons Anderson, Minn. 487, 52, and 
like holding was made the Supreme Court Iowa the 
Gammon Bull, Iowa, 754, 340. The text-writers 
recognize and state the general rule that the holder crop 
mortgage has interest lien upon the land, but that the lien 
such mortgage attaches only the interest which the mortgagor 
may have the crops after they have come into being the planting 
the seed wherefrom they are grown Cye. 1048; Corp. 
Jur. page 444), which latter authority the foregoing cases from 
Montana and Minnesota are cited with approval.’’ 


STATE BANK NOT AUTHORIZED INVEST CORPORATE 
INDIVIDUAL BONDS 
The laws Kansas (R. 9-101, amended 1925) authorize state 


that state buy and classes bonds. The 


statute expressly mentions government and municipal bonds but 
contains provision authorizing banks invest bonds cor- 
porations individuals. Bank are, however, authorized engage 
the business discounting negotiable and non-negotiable notes. 
recent decision the Supreme Kansas, First State Bank 
Kansas City Bone, 252 Pac. Rep. 250, question was presented 
whether, under the statute referred to, bank could invest 
certain securities. The securities question were two kinds. One 
kind consisted number instruments signed individual. 
the top each these appeared the following: ‘‘First Mortgage 
Collaterally Six Per Cent. (6%) Serial Gold Note John 
Kirby Houston, Tex.’’ 
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The other class instruments were signed corporation. 
the top each these appeared the following statement: 
Lumber Coal Co. Serial Per Cent. Gold Note Due February 

Although the instruments expressly stated that they were 
they contained various provisions common bonds issued cor- 
porations, partnerships and individuals. stated the court: 


instruments before contain much more than necessary 
notes. They recite the authority the maker, the terms under 
which they are refer other instruments which they are 
limited and must interpreted, events default are enumer- 
ated, and the rights the holder, the event default, depend 
part upon whether there default, and what extent, holders 
other instruments the series, and the right holder sue 
default limited the rights duties the trustee, and 
whether not the trustee performs his duties, provisions for re- 
demption before maturity, and many other provisions not common 
instruments know the business world 


The court held that the instruments were not notes, but individual 
and corporate bonds which the state banks Kansas are un- 
authorized invest their assets. followed that the state bank com- 
missioner was within his powers ordering the complainant bank 
remove the instruments under discussion from assets. 
holding the court wrote part follows: 


bond, the term here used, whether issued the United 
States government, the state, some governmental subdivision thereof, 
written instrument which includes within its terms the promise the 
maker pay bearer, person named designated therein, 
his order, named sum money, usually with interest named 
rate, fixed determinable future time. may may not 
secured lien upon specific real personal property. there- 
fore contains the elements ordinary promissory note. Yet our 
statute, defining the business which banking corporation may 
engage (chapter 85, Laws 1925), clearly distingishes bonds—at least, 
those issued the United States, the states and governmental 
subdivisions thereof—from notes; for, had the Legislature intended 
authorize state banks buy and sell invest their assets bonds 
freely they could buy and sell invest notes, there would 
have been purpose mentioning bonds, any particular kind 
kinds bonds, the statute. Yet the distinction between bonds and 
notes, those terms are used financial business, not always easy 
draw. 

speaking, the term ‘bond’ given those evidences 
indebtedness issued the United States, the state, any govern- 
mental subdivision thereof. These, addition containing prom- 
ise pay money, usually recite the purpose the issue and refer 
the statute under which they are authorized, and contain recitals 
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the authority the officials who executed them and the regularity 
the proceedings. Their security the governmental body issuing 
them and the statute authorizing their issue and providing for 
their payment. Ordinarily, they are issued obtain funds make 
improvements permanent nature, but may authorized fund 
current indebtedness. They are issued for such terms the 
statutes provide, usually 10, 20, years, and are generally 
regarded long-term obligations but may issued for shorter terms, 
But maturing not later than years, are authorized our 
statute (R. 10—123) issued for certain purposes. These 
necessarily have the characteristics municipal bonds and are 
designated ‘notes’ only because their short maximum term. 

instruments issued may called debentures debenture 
bonds (17 1368), some other name (Bouvier’s Law Dict., 
Rawle’s Third Rev., vol. 376). But corporations, partnerships 
and individuals may also issue notes evidence indebtedness. 
times, the words ‘bonds’ and ‘notes’ are used without much dis- 
crimination; that is, one issue may the maker called bonds, 
another similar issue another even the same maker, may 
notes. Sometimes the term for which the instruments are is- 
sued has bearing upon the name given them. they are issued 
for short term, they are more likely called notes; issued 
for long term, they are more likely called bonds. But there 
definite rule about it; bonds may issued for short time 
year, and instruments called notes may issued for long term 
years more. Yet must determine whether the in- 
struments question are notes, they are called, whether they 
are bonds. More accurately, must interpret our statute (chapter 
85, Laws 1925), applied the instruments question, and de- 
termine whether they should classified, under our statute, notes 
bonds. The name given the instruments the makers not 
controlling. Fechheimer Fishel Co. (C. A.) 212 357. 
Which they are must determined from the provisions the in- 
struments. seems clear, considering the several provisions 
the statute, conferring banking corporations authority ‘to carry 
the business discounting negotiable notes and notes 
not negotiable,’ the Legislature used the word ‘notes’ applying 
the promissory notes the business affairs our 
people. 

have hesitancy classifying the instruments here 
question bonds. They are not notes, within the meaning our 
statute. 


BANK CANNOT PLEDGE ASSETS SECURE PUBLIC 
DEPOSITS 


generally held that bank may pledge its assets secure 
money which borrows. does not follow from this, however, that 
bank may pledge its assets secure money deposited with it. 
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recent decision the Supreme Court North Dakota, Divide County 
Baird, 212 236, was strongly contended that there 
difference between deposit and loan bank, that either 
ease the relation debtor and creditor arises, and that, inasmuch 
the bank may pledge its assets secure loan, may like 
manner hypothecate its bills receivable general deposit. 

The action was brought Divide County against Baird receiver 
the First State Bank Wild Rose. appeared that the county 
deposited funds the bank and that the bank, addition giving 
the bond required statute, pledged certain certificates indebted- 
ness security protect the deposit. The plaintiff county sought 
foreclose its lien the certificates. was held that the pledge 
was invalid and that the county, therefore, could not enforce it. The 
following paragraphs quoted from the court’s opinion indicate the 
distinction between pledge and loan: 


doctrine that there difference between loan and 


deposit cannot accept all its implications. true that 
law the two transactions have many characteristics common; but 
have other business deals which, nevertheless, are not identical all 
their legal incidents. The striking fact remains, fact which this 
court cannot ignore, that real difference between deposit and 
loan has always been assumed, matter custom, the banking 
business itself, and all legislation dealing with the subject since 
statehood. 

are warranted taking judicial notice the fact that, 
the banking business, has been and still customary treat loans 
and deposits and essentially dissimilar transactions. With- 
out going into details, this fact evidenced methods bookkeeping 
and making reports the financial condition the bank, both 
private individuals, through the press otherwise, and the 
examiner. Originally, one the main functions bank was 
receive money deposits valuables for safekeeping (see Oulton 
Savings Inst., Wall. 117, Ed. 618), and this early concept 
bank’s primary office has, large measure, been recognized 
the business and has influenced the course legislation upon 
the subject. 

this jurisdiction pertinent legislation has, all times, recog- 
nized distinction between loan and deposit. Since 1879, has 
been criminal offense for insolvent bank receive deposits. The 
primary purpose this provision obviously the protection pros- 
pective depositors. the other the overwhelming weight 
bank has the power borrow money meet emergency 
exigency, such threatened temporary insolvency. See First 
less the difficulties that may met any attempt define the 
distinction, that its existence has been assumed here strikingly 
demonstrated. 

section 9930, 1913, prohibits the making loans 
certain officers public funds under their control, and makes 
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violation the act embezzlement, but deposits such funds are ex- 
pressly authorized, subject certain restrictions and safeguards. 

and loan the statutory definitions these terms. Section 6067, 
money another and the latter agrees return future time 
sum equivalent that which borrowed.’ Section 6069, 
1913, provides that loan presumptively made upon interest, unless 
otherwise expressly stipulated. course, the contrary true 

the power exist pledge bills receivable order secure 
general deposit, means, all ordinary circumstances, that its re- 
payment would insured the other and unsecured depositors 
the bank, for, manifestly, sale the pledge, the event in- 
would reduce the assets available pay general depositors 

result may correct under the statutes, but the suggestion 
confidently made that had been intimated the Legislature that 
public deposits banks the deposits favored patrons might 
insured the expense general depositors—who derive benefit 
from such deposits—the law would not have been passed its present 
form: Soliciting public deposits large amounts and time 
low rates interest, with the privilege use the funds thus de- 
posited the bank’s own business, clearly profitable the 
bank that are not disposed infer, the absence clearly ex- 
pressed purpose, that the Legislature intended throw the burden 
upon general depositors, while the benefits were enjoyed the cor- 


Furthermore, the manner which deposit must secured 
detail chapter 199 1923. This statute provides 
that all public funds must deposited banks which have been 
duly designated depositories for such funds and that the de- 
pository shall furnish bond amount least equal the 
largest deposit that may any time such depository. The rule 
that where the statute describes one mode exercising express 
power privilege, implies inhibition exercise the power 
any other way. this point the court said: 


language this act explieit. the mandatory duty 
the public board require and the depository furnish 
adequate bond, personal surety, the discretion the board, 
_before one dollar public money may deposited the bank. The 
language this chapter discloses eager purpose protect public 
corporations against loss due the insolvency their depositories. 
this juncture, however, sight must not lost the fact that the 
legislative purpose protect the interests general depositors 
banks has been less unequivocally expressed since the territory 
first legislated the subject. would gross perversion every 
principle statutory construction effectuate the purpose chapter 
199, 1923, supra, viz., protect public funds, without equal re- 
gard the settled legislative policy, safeguard the utmost degree 
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the rights general depositors, which has informed the major por- 
tion all legislation banking the territory and the state for 
approximately half century. are not disposed read into 
the depository law purpose safeguard the interest the public 
patron bank the expense the private citizen who deposits 
his savings therein. public boards their full duty under the 
law, and require adequate personal bond, and diligently 
re-examine the same, directed the statute, public funds would 
rendered quite safe substantially all foreseeable 
without the slightest detriment the public general depositors. 
was not the purpose the Legislature, when the depository law 
was enacted, make possible for bank public board lessen 
the least the protection which the law had always intended ac- 
general depositors, increase the hazard more less in- 
the deposit money banks individuals.’’ 


Another decision similar import Hirning Toohey, D., 210 
Rep. 723. This decision published full among the bank- 
ing decisions this issue. 


NEW YORK STATUTE INTENDED PROTECT BANKS 
CHECKS SIGNED INDORSED COR- 
PORATE OFFICERS 

holder due course check other instrument, one must 
without notice that any prior party has defense the in- 
strument. Section the New York Negotiable Instruments Law pro- 
vides that, deprived the character holder due course, 
the person whom the instrument negotiated ‘‘must have had 
actual knowledge the infirmity defect, knowledge such 
facts that his action taking the instrument amounted bad faith.’’ 

Under this section the Negotiable Instruments Act, the courts 
have held that person put notice the fact that check 
signed corporation drawer and payable the officer the 
corporation who signed for the corporation, provided the officer un- 
dertakes use the check for his own personal benefit. The case the 
same where the check payable the corporation, indorsed 
officer the corporation, and used for the officer’s personal benefit. 

For where checks such those above described are de- 
posited the officer the corporation his individual bank ac- 
count, the bank will liable the corporation the officer does 
not the corporation for the proceeds. And the same 
true where the officer uses the check payment his individual 
debt. 

The above rules are not confined officers corporations but 
apply with equal force the case any agent. The fact that the 
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officer agent may authorized sign indorse behalf the 
corporation immaterial. The point that not authorized 
use the check for his personal benefit. And the party whom the 
check transferred put upon notice the form the check that 
making such use it. 

The effect the decisions above referred has been overcome 
New York amendment section 95, added this year. The sec- 
tion amended reads follows: 


What constitutes notice defect. constitute notice 
infirmity the instrument defect the title the person 
negotiating the same, the person whom negotiated must have 
had knowledge the infirmity defect, knowledge such 
facts that his action taking the instrument amounted bad faith, 
but the drawing making check other negotiable instrument 
officer agent corporation against the account of, 
the name such corporation, himself payee, the indorsement 
check other negotiable instrument the name such cor- 
poration, himself indorsee, and either case the cashing such 


check other negotiable instrument the deposit thereof 


personal account, and whether such check other negotiable instru- 
ment drawn against account standing the name such 
poration, in, the name such officer agent such corporation 
such, shall not sufficient put bank, banker trust com- 
pany inquiry the authority such officer agent, im- 
pute knowledge any infirmity defect such check other 
negotiable instrument, provided such bank, banker trust company 
have file authorization from said corporation showing that the 
said officer agent authorized behalf the corporation per- 
form any the above acts for unlimited limited amounts, and that 
the amount the said check negotiable instrument does not exceed 
the maximum limits the amount contained the authorization 
filed for the said officer agent when such limitation contained 


read it, this statute covers two classes checks: First, 
checks signed the name corporation and payable the officer 
agent the corporation signing the corporation’s name; second, 
checks payable corporation and indorsed officer agent 
the corporation himself indorsee, apparently the statute does 
not cover checks payable corporation and indorsed blank 
the corporation although there clear reason why should not 
such checks. 

The statute goes say that, either the classes checks 
described, the cashing them the depositing them the in- 
dividual the officer agent shall not sufficient ‘‘to put 
bank, banker trust company inquiry the authority 
such officer agent,’’ 

The protective feature the statute is, therefore, confined banks 
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and bankers. not often, course, that business corporation 
individual would become involved one the situations de- 
the statute but they could become involved and would 
seem that they should entitled the same protection banks 
and bankers. 

The statute further provides that whether particular check 
drawn against account standing the name corporation 
account standing the name officer agent the corpora- 
tion, such, immaterial. 

The statute applies only case where the bank banker has 
file authorization ‘‘showing that the said officer agent au- 
thorized behalf the corporation perform any the above 
The meaning this rather obscure. bank has file 
document indicating that the officer agent authorized 
the act complained of, there need for the protection given this 
statute. The statute can hardly mean that the bank protected 
any the referred provided the officer agent 
authorized perform any one ‘‘of the above Yet that what 
the statute seems say. 

The final provision this enactment that ‘‘shall not affect 
any action proceeding now pending any court.’’ difficult 
determine whether this means actions pending the time when the 
statute was drafted, the time when became law the 
Governor’s signature, the time when takes effect. 

The statute seems one the kind which will provoke more 
litigation than will prevent. takes effect July 1927. 


WHAT CONSTITUTES DEPOSIT WITHIN STATUTE AGAINST 
RECEIVING DEPOSIT WHEN INSOLVENT 


Iowa statute (Code 1924, makes crime for any 
banker other person ‘‘accept receive deposit, with with- 
out interest, any money, bank bills notes, United States Treasury 
notes currency, other notes, bills, checks, drafts, renew 
any certificate deposit when 

recent decision the Supreme Court Iowa, State Ostby, 
210 Rep. 934, appeared that the defendant was engaged 
business private banker. One Anderson was the manager 
shipping association. Both the association and Anderson had ac- 
counts the defendant’s bank. the time when the defendant’s 
banking business was insolvent Anderson drew check against the as- 
sociation’s account manager the association. The check was pay- 
able Anderson’s order and indorsed and deposited his 


THE BANKING LAW JOURNAL 347 


individual account with the defendant. was held that this transac- 
tion constituted deposit within the meaning the statute although 
the check was drawn the bank which was deposited. ar- 
riving this conclusion, the court said: 


the time the transaction the Miller Shipping 
had deposit said bank, subject said check, sum excess 
the amount said check. fairly appears from the record that the 
amount said check was charged the Miller Shipping Association. 
the same time the account the said Anderson was 
with the said sum $12.12 deposit. Said amount was there- 
upon immediately subject being checked out Anderson. 
that this transaction the funds the bank were not 
augmented any extent, that the transaction was mere matter 
bookkeeping, and that the bank did not ‘receive deposit’ any 
money, check other thing within the purview the statute. 

similar question the one here presented was before the 
Supreme Court the state Wisconsin Ellis State, 138 Wis. 
513, 119 1110, 131 Am. St. Rep. 1022. The statute that 
state (section 4541, Wis. Stat. 1898), prohibits receiving ‘on deposit 
any bills bank checks’ when the bank insolvent. The 
offense charged was the receiving check for which credit was 
given the bank. The court said: 

fact that the deposit relied upon the second count 
the indictment was check does not militate against its satisfying 
the section 4541, Stat. 1898, for deposit money. True, 
the check, went over the counter, was not money, but was 
treated such between and its customer. was taken 
the equivalent money the face value. The money equivalent was 
placed the credit the depositor the same, all respects, 
legal tender money had been passed over the counter. The relation 
debtor and creditor, between the bank and the depositor, with 
the characterization liability the one side and expectancy 
the other payment demand any time during banking hours, 
was created. short, the transaction, practical effect, was the 
same the bank had passed its customer $1,000 for the check 
and had immediately passed the same back for deposit and re- 
ceived therefor.’ 

mere fact that Anderson presented for deposit check 
drawn funds the appellant’s (defendant’s) bank does not render 
the transaction any the less deposit than the check presented 
Anderson had been drawn some other bank. 

amount deposited was immediately available Anderson 
withdraw check. legal effect, far this statute con- 
cerned, the situation the same Anderson had presented the 
check the Miller Shipping Association the bank and had re- 
ceived payment thereon cash, and had immediately deposited the 
his own name the bank. The amount money the bank 
would not have been augmented changed; the transactions could, 
clearly the receipt deposit. hold that the transaction 
question constituted deposit within the meaning the statute.’’ 


7 
7 


The Law Negotiable Instruments 


The seventh series articles pertaining the law nego- 
tiable instruments 


Roy Redfield, the Washington State Bar 


THE PAPER CONTRACT 


81. Commercial paper considered contract. 
82. Parties. 

83. parties. 

84. Must real agreement. 

85. Delivery. 

86. What delivery. 

87. What constructive 

88. Delivery agent. 

89. Escrow deposit. 


81. Commercial paper considered contract. 

this point have been dealing with formal requirements. 
are now take note the fact that there are other require- 
ments having with substance instead form. There must 
transaction back the paper have vitality. may have 
the prescribed form every point and yet resemble commercial paper 
only the way wax effigy resembles living person. Some kind 
contractual dealing required put the breath life into the 
writing, and start bravely out its course with- 
out luggage.’’ 

may thank the judge who invented the courier phrase, 
gives vivid glimpse the document performing its function 
the Mereury commerce. But will well remember that 
can only because people have faith the representa- 
tive rights. there are fact such rights validate 
the paper courier fraud. 

Its sufficiency contract measured rules which are applied 
all agreements. While the Law Merchant differs from the common 
law many features, divergence between the two systems more 
noticeable follow the paper into the hands later owners. 
its origin negotiable instrument gauged rules which, except 
for the formal requirements previously discussed, very beyond 
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the ordinary common law rules contract. Various aspects the 
contractual relation will logically follow here, matter for dis- 
cussion this and several following chapters. 


82. Parties. 


First all, there must two more persons involved. 
not enough that someone should make promise order, there must 
man may draw his promissory note his own favor, naming him- 
self the person whose order the instrument payable. The 
law permits him this, but until has disposed the paper 
someone else, who receives note, not negotiable in- 
strument. 

Furthermore, the party who makes the promise gives the order 
must such party the law considers competent such act. 
not everyone who can obligate himself. crazy man’s note 
will not bind him, and the note child, not for necessaries, may 
repudiated. The disability married woman, those jurisdic- 
tions where she has not been allowed contract apart from her 
husband, another illustration. very great extent, her dis- 
abilities have now been removed modern legislation, but was 
formerly true that the note married woman was apt worth- 
less. more thorough discussion these matters will offered 
the later article defenses; the examples have been cited here 
emphasize the point that there must sufficient mentality the 
part the signer comprehend the act, and there must also 
legal ability. Apart from certain exceptions hereinafter considered, 
generally true that the lack power contract will avoid 


instrument, matter who seeking enforce it. 


83. Later parties. 

Not only the persons who form the contract, but also those who 
own later through negotiation, are included the term parties. 
speak those whose dealing initiates the paper 
original immediate parties; those who become such acquiring 
later are remote parties. 

The immediate parties create one single contract, but when the 
paper passes later ownerships and goes from hand hand, each 
indorsement and transfer adds new contract because the act 
negotiation itself produces agreement regarding payment. 
After the paper has commenced travel, therefore, 
longer one contract; may properly describe bundle 
contracts. 

These later owners, remote parties, are subdivided into two 
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groups: holders due course, and holders not due course. 
impossible examine the subject negotiable 
gently without beginning discriminate very early the discussion 
between the two bodies doctrine which are applied respectively 
these two groups. The holder not due course simply successor 
the rights the original payee. Whatever infirmities attach 
the paper the hands the original payee will continue follow 
long the later holders are such cannot claim the rights 
holder due course. But the holder due course (who may for 
present purposes roughly defined later owner who takes the 
paper before maturity, paying value for and knowing nothing 
any conditions which would make inequitable enforce the ob- 
ligation) governed different doctrine, and his rights are the 
characteristic feature Negotiable Instruments Law, which set 
apart from any other legal system. 

way illustration, the reader asked make mental pic- 
ture large rug, having geometrical pattern worked out har- 
monizing colors. Let the pattern symmetrical all its parts and 
the color scheme consistent. Suppose now that beam strongly 
colored light released from the lens projecting machine and 
thrown diagonally across the pattern the rug. once the color 
scheme profoundly affected throughout the path this brilliant 
ray. The ground pattern remains the same, and the relation the 
parts each other, but the appearance that part the pattern 
which lies the colored beam modified. may speak the 
doctrine holder due course beam artificial light falling 
athwart the regular and consistent pattern contract law. The 
groundwork remains the same, and the relation part part, but 


different result seen throughout the course the special in- 


fluence. And whenever undertake estimate the rights any 
remote party, must first determine whether viewed 
the warmly colored beam, outside the more somber back- 
ground. 


84. Must real agreement. 


But for the present are not much concerned with the striking 
and exceptional features our subject with its ground pattern 
law. will keep our attention directed for time the 
conditions which the making valid agreement. 

contract can formed unless the minds the parties have 
concurred intelligently, with the purpose forming agreement 
regarding the subject matter; ‘‘a meeting the minds’’ the ex- 
pressive legal phrase. the parties through mutual mistake are 
talking respectively about two different things, their minds are not 
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the same subject and the mistake will prevent the forming 
The fraud one party, working conjunction with 
ignorance inadvertance the other side, will often have similar 
effect. There are many cases the books where negotiable instruments 
have been obtained trick. For instance, old German Wis- 
who could not read English was inveigled into signing note 
the representation that was something quite different. When 
was sought enforce the obligation against him, the court held that 
there was instrument, because had never intended make 
party whose signature such paper obtained fraud 
the character the paper itself, who ignorant such character, 
and has intention signing it, and who guilty negligence 
affixing his signature, not ascertaining the character the 
instrument, more bound than were total forgery, 
the signature 

Similar reasoning can found cases where one instrument 
was substituted for another, that the signer executed something 
did not intend. There are few instances where signature has 
been obtained document which was artfully constructed that 
could cut two and the portion which remained and carried 
the signature would make complete sense and read promissory 
note. all such cases, the nature the fraud such that the party 
who prevailed upon sign fails entirely appreciate the nature 
the document executed, and the lack intelligent consent and 
agreement his part prevents his act from having validity. 

Another condition which may stand the way true agree- 
ment the use violence extort instrument, threats 
physical other injury, sufficient scare someone into signing what 
otherwise would not consent to. Such violent interference with 
free will called duress. man obtains promissory note 
putting pistol head, clearly ought not allowed 
promise which was never voluntarily given. 

These are simple and obvious principles, and the field com- 
mon law contracts they operate with great uniformity. our 
own subject, they apply the original parties the paper, and 
those later owners who claim the peculiar privileges 
holder due course. These are all matters defense and will 
more adequately dealt with subsequent chapter. 


85. Delivery. 


There definite point the life negotiable instrument when 
begins function such. may prepared due form, and 
signed, but will still nothing more than piece paper with 


Walker Egbert, Wis. 194, Am. Rep. 
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characters it, until further act done. The act which gives 
life delivery. The law says that certain kinds contracts must 
writing, and common requirement for all these that they 
must delivered order effective. The Act incorporates 
this rule: 


See. XVI. Delivery—When Effectual—When Presumed. Every 
contract negotiable instrument incomplete and revocable until 
the instrument for the purpose giving effect thereto. 
between immediate parties, and regards remote party other 
than holder due course, the delivery, order effectual, 
must made either under the authority the party making, 
drawing, accepting indorsing, the case may be; and such 
the delivery may shown have been conditional, for 
special purpose only, and not for the purpose transferring the 
property the instrument. But where the instrument the 
hands holder due course, valid delivery thereof all parties 
prior him make them liable him conclusively presumed. 
And where the instrument longer the possession party 
whose signature appears thereon, valid and intentional delivery 
him presumed until the contrary proved. 


the North Carolina Act the word ‘‘accepting’’ omitted from 
the first sentence. 

All the third sentence omitted from the Act, adopted 
Kansas. 

South Dakota has different phrasing for the third sentence. 
reads follows: ‘‘An indorsee negotiable instrument due 
course, acquires absolute title thereto, that valid his 
hands, notwithstanding any provision law making generally void 
voidable, and notwithstanding any defect the title the person 
from whom acquired it.’’ 

Calling attention the first sentence this section, seen 
that the final act which validates the paper not signing, often 
supposed, but delivery, and the amount inception fixed may 
earlier later than the written date. The latter may important 
the starting point ascertaining maturity, but not the 
starting point the instrument such. This always referred 
the moment delivery. 

Suppose note written out and signed, but left the 
maker’s desk during interruption which takes him from the room. 
The payee gets tired waiting, picks the note and walks away 
with it, justifying his conduct with the thought that the note was 
written for other purpose than that giving him. Can 
enforce it? Not all. has only piece paper; never be- 
came note. But sells it, that comes the hands 
holder due the latter can it; the section above 
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quoted says that delivery conclusively presumed when such 
holder gets the paper. Where the law raises conclusive presump- 
tion the question closed; are obliged assume the facts being 
favorable the party whose behalf the presumption raised. 
holder due course not concerned with the question delivery, 
but other parties have reckon with it. 


86. What delivery. 


Surrender manual possession the simplest and most unmis- 
table form delivery. But intent deliver must accompany the 
act. Handing the paper the payee for inspection not delivery. 
Two men were once concerned with real estate transaction, and after 
certain papers, including notes, had been prepared, the deal fell 
through. the party who would have been payee asked see 
the notes, and the maker unsuspectingly handed them him. The 
payee put them into his pocket, refusing return them, and walked 
away. Needless say, got help from court under such cir- 
cumstances; the judgment was that the notes had never been de- 
There must act, coupled with the purpose making 
the paper available the payee. Intent without the act just 
ineffectual act without intent. man who owed his son-in-law 
money was asked for security, but declined, saying that had made 
note for the amount and left bank for his son-in-law’s benefit. 
Shortly afterward died, and was found that had made the 
note but had failed put the bank; had merely left among 
his own papers. the debt remained its original form had 
been barred the statute limitations, the validity the note 
was important consideration. The decision was that writing and 
signing the note with intent make available was not enough, and 
that there was act performed which amounted 

But the law not impractical insist every case upon 
the formality manual surrender. Delivery can inferred from 
wide variety The thing done sufficient results 
placing the instrument within the power the payee. One the 
concluding sections the Act made definitions; this sec- 
tion delivery defined ‘‘transfer possession, actual construc- 
tive, from one person 


87. What constructive delivery. 


The courts have become quite liberal recognizing various acts 
sufficient carry out the intent deliver. The older decisions ap- 
pear more strict; possible find authority supporting such rules 


Carter MeCintock, Mo. 464. 
Jones, 120 Ind. 162. 
See Section 190. 
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that the instrument must wholly out the maker’s control, that 
always nullity while his possession, while can recall it. 
But these statements hardly fit with the tendency later decisions. 
seems sufficient now the maker does act which consistent 
only with the thought intention make the instrument once 
the property the payee. The maker may even retain possession 
act has been done. instance occurred 
where father owed his children some settlement account their 
deceased mother’s estate; wrote notes, and exhibited them other 
relatives, but continued hold them sort voluntary trustee 
for the little children; upon his death the notes were enforced against 
his estate, the court holding that the requirement delivery was 
satisfied his showing the notes relatives and explaining that 
held them for the Somewhat similar case where one who 
had for years been confidential agent woman principal wrote his 
promissory note her and put among her other papers his 
possession. She did not even know the existence the note until 
after his death. This note was held valid, the court taking the view 
that the maker, putting the note among other papers held him 
for his principal, showed purpose hold thereafter her agent.® 
banker wrote note covering indebtedness his daughter, put 
into envelope, wrote her name upon the envelope and kept the note 
distinguished the bank’s safe until his death. This was adjudged 
sufficient 


88. Delivery agent. 


there constructive delivery when the maker gives the instru- 
ment his own servant agent, that the latter may convey 
the payee? one were reason from the illustrations just given 
would seem that entrusting the paper the agent plain out- 
ward expression intent segregating from one’s own papers. 
But the law not entirely harmonious its requirements de- 
livery. has been held from early times down the present that 
actual surrender the agent the payee necessary. the agent 
prevented, the maker’s death occurs revoke authority 
before the act done, there 


89. Escrow deposit, 


The document may put into the hands third party who 
not the agent either maker payee, for delivery when some 


Rowan Chenoweth, Va. 287, Rep. 544. 
Indiana Trust Co. Byram, Rep. 670. 
Reeves’ Estate, Rep. 912. 


Rep. 779. 


Vries Shumate, Md. 211; Berry Mutual Life, 211 Mass, 306, 
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condition performed some contingency occurs. This escrow 
transaction. Delivery made valid. The instrument takes effect 
from the time the escrow depository gives the payee, pursuant 
instructions. 

The difference through the maker’s agent, and 
delivery through third person who holder, that surrender 
the document the latter puts beyond the maker’s control. 
Unless the arrangement thus strict there true escrow deposit, 
but something approaching agency. the paper really escrow 
the maker has power recall it, might from his agent. The 
difference between escrow deposit and agency thus well marked 
the outset; there are further differences result. the escrow holder 
makes final delivery before the condition performed, before the 
occurs, his act surrender not true delivery, and will 
not give the paper vitality unless has reached holder due 
course. Contrasting with this, the rule agency that the agent 
delivers the paper against instructions, the maker nevertheless 
bound, long the appearance the matter gives the payee 
whom delivery made the right assume that the agent was acting 
his authority. 

The rule just stated was learned the hard school experience 
Mr. Taylor Kentucky, who was willing lend his credit 
friend. signed note jointly with such friend 
maker, intending get more information about the friend’s financial 
condition before delivering the note. third party who had such 
information lived Lexington, where the intended payee also lived, 
Taylor intrusted the paper his agent Tibbats, directing him 
with Lexington, make the necessary credit inquiries the third 
party, and these were answered favorably turn the note over 
the payee. But Tibbats violated his duty, and without making any in- 
quiries all delivered the note. When suit was brought upon 
later Taylor tried defend the theory that delivery contrary 
his instructions was delivery all. But the court held that there 
was nothing the facts warn the payee, who had accepted the 
paper good faith from agent who appeared have authority 
deliver it, and judgment went for the plaintiff.® 

Compare with the foregoing Utah case, which shown that 
defendant was maker note and had deposited with trust 
company for delivery when release was given the maker’s liability 
another note. The trust company however disregarded its in- 
structions and delivered the new note without getting release the 
old obligation. When suit was brought the note defendant won, 
because the delivery was wrongfully made and was therefore de- 
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livery. should noted that plaintiff could not claim 
holder due had been such, delivery would have been 

But how one know, may asked, whether the party violat- 
ing instructions agent escrow depository? considera- 
tion all the relations between the parties, and, final test, 
ascertaining whether the paper can called back from the go-between, 
the maker, before final delivery. can recalled, the ar- 
rangement not escrow, whatever else may be. 

There another difference result, between giving the paper 
agent deliver, and putting escrow for delivery later. 
the maker dies before delivery has been accomplished, the au- 
thority the agent automatically revoked, since the death the 
principal terminates the agency relation. But escrow arrangement 
not interrupted the death the maker, and effective final 
delivery can made when the prescribed condition met, regard- 
less the maker’s decease change mind. 


10. Garmo Kay, 173 Pac. Rep. 129. 


(To continued) 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


Banking Decisions 


FAILURE BANK RECEIVING DRAFTS FOR 
COLLECTION 


Smith Reduction Corporation Williams, United States District 
Court, North Carolina, Fed. Rep. (2d) 874 


The plaintiff brought this action recover the receiver 
insolvent bank the proceeds two collections made the bank 
for the plaintiff. appeared that the bank received check 
payment one the drafts, and used this check clearing with 
the drawee bank. The proceeds the second draft were the 
vault the bank the day its failure, and passed into the 
hands the receiver. The latter admitted that the proceeds 
the collection were held the bank trust funds. was held 
that since the check received payment the first draft had not 
brought cash into the bank, but had merely reduced the liabilities 
the bank, the funds the hands the receiver could not 
held impressed with trust for the amount the check, 
and that consequently the plaintiff was only entitled file with 
the receiver proof claim for that amount the 
the bank. With regard the second was held that 
since the proceeds thereof had passed into the hands the receiver, 
and since admitted that held them trust fund, the 
plaintiff was entitled recover the amount received from the col- 
lection, without interest. 


Equity. Suit the Smith Reduction Corporation against 
Williams, receiver the Commercial National Bank. Decree for 
plaintiff. 

Wright Stevens, Wilmington, C., for complainant. 

Carr, and Rodgers Rodgers, all Wilmington, C., for 
defendant. 


PARKER, J.—This suit instituted recover defendant, 
receiver, the proceeds two collections made for complainant the 
Commercial National Bank shortly before closed its doors. The 


similar decisions see Banking Law Journal Digest (Third 


Edition) 271. 
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first collection was for $620, and was made December 23d; the second 
was for $1,240 and was made December 27th. 

The following admission record with regard these collections 
was made defendant: ‘‘For the purpose this action the defendant 
admits that the funds received from the both the 
drafts above specified, being held the Commercial National Bank 
for were trust funds and remained such until the Com- 
mercial National Bank ceased business the 29th day De- 
cember, 1922, and that the proceeds from the the second 
above designated draft were the vaults the bank the day its 
failure, and are part the assets the hands the receiver, and 
may recovered against the receiver preference.’’ 

From this admission appears that proceeds the last collection 
($1,240) were the vaults the bank the day its failure, and 
passed into the hands the receiver. With respect the first col- 
lection, the facts are undisputed. The Commercial National Bank 
received payment the draft which held check for $620, 
drawn against the Murchison National Bank. used this check 
the afternoon December 23d, effecting clearance with the 
Murchison Bank. this clearance the Murchison Bank held checks 
drawn the Commercial amounting $23,288.71, and the Com- 
mercial held checks drawn the Murchison, including this $620 
check, amounting $11,868.70. The Commercial paid the checks 
held the Murchison delivering the $11,868.70 checks which 
held and paying $11,420.01 the Murchison. 

With respect the $620 item, this case ‘‘on all fours’’ with the 
ease Bank Ventura Williams (D. C.) (2d) 585, decided 
this term, and for the reasons stated the opinion 
that case, and upon the authority the cases there cited, 
think that the plaintiff has failed trace into the hands 
the receiver the proceeds the $620 collection, show that the 
which came into the receiver’s hands was augmented thereby. 
The $620 check did not bring into the bank; was used re- 
duce the liabilities the bank. Empire State Surety Co. Carroll 
County (C. 8th) 194 593, 114 435; American Can 
Co. Williams (C. 2d) 178 420, 101 634; City Bank 
not entitled have trust declared the the hands the re- 
ceiver with respect this $620, therefore, but entitled file with 
the receiver proof claim for that amount creditor the bank. 

The collection for $1,240 stands upon different footing. 
admitted record that the proceeds that collection were the 
vaults the bank when failed, and that they passed into the hands 
the receiver and are part the assets his hands. This would 
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not ordinarily justify the recovery the proceeds collection 
trust fund, without further finding that the bank was hopelessly 
insolvent the knowledge its officers the time the collection 
was made. not necessary into the question insolvency 
this case, however, defendant admits that the proceeds the col- 
lection were held the bank trust funds. The with respect 
this $1,240 collection, therefore, governed the principles laid 
down the opinion the case Poisson al., Receivers, Wil- 
liams (D. C.) (2d) 582, decided this term. Complainant 
entitled recover the $1,240, but not entitled interest. Mer- 
chants’ Nat. Bk. School District (C. 9th) 705, 
432; Guignon Helena First Nat. Bk., Mont. 140, 1051, 
1097; 626, note (d); Hallett Fish (C. C.) 123 201; 
Richardson Louisville Banking Company (C. 5th) 

This leaves only one question the case, whether complainant 
entitled paid the $1,240 from the funds the hands the re- 
now, whether must wait until the estate settled, see 
other claims are asserted against the fund. think complainant 
entitled the fund now. The receiver admits that was the vaults 
the bank the day its failure, and part the assets 
the hands the receiver now. see reason why should con- 
tinue hold funds which admittedly belong complainant. the 
fact which admits true, claims made other persons 
affect complainant’s rights. 

decree will entered, finding that the cash which came into the 
hands the defendant receiver was impressed with trust favor 
complainant for the amount the $1,240 collection, and directing 
that the receiver, from the his hands, pay complainant the sum 
$1,240, without interest. Complainant will allowed prove 
general creditor for the amount the $620 collection. 


BANK UNAUTHORIZED SECURE PUBLIC 
DEPOSITS PLEDGE ASSETS 


Hirning, State Superintendent Banks, Toohey, City Treasurer, 
Supreme Court South Dakota, 210 Rep. 723 


The South Dakota statute providing that depositaries muni- 
funds shall required furnish bonds other security 
refers indemnity bonds undertakings, and not negotiable 


similar decisions see Banking Law Journal Digest (Third 
Edition) 343. 
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bonds, and does not authorize such depositaries secure deposits 
public moneys pledging their assets. (Note. contrary 
was reached North Carolina decision, Page Trust 
Co. Rose, Rep. 795. See April issue, page 263). 


rehearing. Former opinion adhered to. 

For former opinion, see 207 462. 

See, also, 208 82. 

Roy Burns, Sioux Falls, for appellant. 

Luddy, Sioux Falls, Roy Willy, Platte, for re- 
spondent. 


BURCH, C.—This case before upon rehearing. The former 
opinion reported 207 462, which refer for the facts. 
that opinion construed section 8984, 1919, amended 
chapter 124, Laws 1919. The case turned question not fully 
argued the briefs, the oral argument counsel, and rehearing 
was granted enable counsel more fully present their views 
the effect section 6344, 1919, the provisions section 8984. 
the contention appellant that section 6344 makes exception 
the provision section 8984, forbidding banks pledge their 
assets secure deposit, when such deposit funds. 
tion 6344 reads: 


governing body municipal corporation shall annually, 
designate the depositary which the funds belonging the 
municipal corporation shall deposited. Such governing body shall 
require the depositary selected furnish good and sufficient bonds 
other security. 


This section came into our laws section 122, 119, Laws 1913, 
and was amended chapter 272, Laws 1919, but the above-quoted lan- 
guage was not materially changed, and this was the form the 
statute the time this case was tried. Appellant argues that this 
section giving the city board power require bonds other 
security empowers the depositary comply with the requirement. 
the above-quoted section the word evidently refers 
indemnity bonds undertakings, and not negotiable bonds. This 
has been the generally accepted meaning, evidenced common 
practice securing public money personal undertakings, under- 
takings surety companies, and this appears have been the ac- 
cepted interpretation appellant and the city commissioners, for 
the funds involved this case were secured personal undertaking 
the officers the bank, before and the time the assets the 
bank were pledged. But appellant says the words ‘‘other securities’’ 
must necessarily refer assets the depositary, since could not 


4 
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reasonably expected that others would furnish such security. There 
very good reason why one will pledge his credit signing 
undertaking, which may have pay, where would not pledge 
equal amount his property, unless because the signing under- 
taking time-honored custom, while the other not. But whether 
others would would not furnish ‘‘other security’’ mentioned the 
section not important. such bank forbidden law pledge 
its assets such ‘‘other security,’’ then may furnish bond. 
the other hand, bank has legal right furnish bond other 
security, the governing body may, its discretion, accept either. 
The language the section does not refer state banks banks 
all, but, the fair inference that the depositary shall bank, 
does not follow that shall state bank. The requirement that 
the depositary shall give bonds other security before being intrusted 
with the public funds restriction upon the governing body the 
city, and does not enlarge extend the powers the bank seeking 

The purpose section 6344 provide for the safety public 
was enacted control the governing body cities its 
management such funds. Section 8984 part the Banking 
Act applicable state banks only, and its evident purpose con- 
trol banks and banking operations. One its restrictions forbids 
state bank secure deposits with its assets. exception made 
deposits public funds, although, exception was intended, 
here was the logical place make it. 

bank could carry deposit large and, some instances, 
unlimited amount public money, and secure such deposit with 
the assets the bank, might leave the depositors private funds 
largely without protection, the bank became insolvent. The Legisla- 
ture had right provide against such contingency saw fit, 
and the language used the section apt affect that purpose. 

After section 6344 was adopted, system securing deposits was 
provided for the Depositors’ Guaranty Fund Law, and section 
9013, 1919, being one the sections that law, provides: 

bank which has fully complied with all the provisions this 
chapter shall required give any further security bond for the 
purpose being depositary for any funds, but public 
shall secured the same manner private funds are se- 


This section indicates the policy the Legislature securing the 
public funds, well private funds the time its adoption. 
But, this provision applied only state banks operating under the 
Depositors’ Guaranty Fund Law, section 6344, being applicable 
other banks, was not changed its language nor repealed. 
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well-recognized rule that construing two more statutes 
reference each other they should construed that effect may 
given all the provisions each, that can done any 
fair and reasonable construction. Where there conflict, ambigu- 
ity, inconsistency, there room for construction. There 
inconsistency requiring city authorities dealing with proposed 
depositary deal within the limits such depositary’s authority 
contract, although, dealing with another depositary having greater 
privileges, they may have greater latitude contracting. Effect may 
the provisions both sections 6344 and 8984 without 
conflict inconsistency. are satisfied that section 6344 did not 
repeal portion section 8984 implication, nor affect that section 

adhere our former opinion. 


BANK NOT HOLDER DUE COURSE NOTES 
PROCURED FRAUD 


Intercity State Bank Alwes, Supreme Court 252 Pac. 
Rep. 235 


The plaintiff bank brought this action recover certain 
notes executed the defendant. The defense was that the notes 
were procured fraud and the bank was not holder due 
course. appeared that the notes were given for stock cor- 
poration, and that the day their execution the bank purchased 
one them outright and took the others collateral obliga- 
tion the corporation. The defendant purchased the stock re- 
liance the representation the secretary the corporation that 
the corporation was sound financial condition. director the 
corporation, who was also the cashier the plaintiff bank, was 
present when the stock was purchased and confirmed the secretary’s 
statements. also represented the bank the purchase the 
notes. The corporation did all its banking with the plaintiff bank. 
the time the notes were executed the corporation was financially 
embarrassed and its financial condition did not thereafter improve. 
was held that the evidence was sufficient establish that the 
notes were procured fraud and that the bank was not holder 
due course. 


Action the Intercity State Bank against Henry Alwes. From 
judgment for defendant plaintiff appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest, (Third 
Edition) 489. 
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James Hogin, Kansas City, Kan., and Wilkinson, 
Frank Lee Wilkinson, and David Dabbs, all Kansas City, Mo., 
for appellant. 

Louis Gates, Kansas City, Kan., for appellee. 


BURCH, J.—The action was one the holder promissory notes 
recover from the maker. The defense was the notes were procured 
fraud and the holder was not holder due course. Defendant 
prevailed and plaintiff appeals. 

The Zip Mfg. Co. made patches repair inner tubes automobile 


tires. purchased rubber, put solution, packed the patches 


and sold them the market under the name ‘‘Zip Patch.’’ 
Ballentine was secretary the company. Williams was one the 
organizers the company, and was director. November 20, 
1920, defendant went the office the company, there met Ballentine 
and Williams, and the result conversation with them, pur- 
chased shares stock the company. pay for the shares gave 
the company the ten notes sued on, nine for $80 each, and one for $70. 
the same day, plaintiff purchased one the notes outright, and 
took the others collateral obligation the company. De- 
fendant made the purchase stock the representation Ballentine 
that the company was sound financial condition. Williams’ part 
the conversation was confirm what Ballentine said, and Williams 
told plaintiff was one the directors, had known all about the 
concerns the company, and knew all about the details it. Cer- 
tificates stock were never delivered defendant. 

The court told the jury that order for industrial company 
considered unsound financial basis, should appear was 
failing condition. 

The company did all its banking business with plaintiff. Williams 
was plaintiff’s cashier, and had supervision its books and records 
and the making loans. November 1920, the company had 
balance $291.65. November its balance was $855.15. No- 
vember the balance was $767.15. November the account was 
overdrawn $15.23, and November the overdraft was $197.09. 
November 20, when the stock sale was made, Ballentine said the 
company had shipment rubber from the East, and needed money 
get patches out. Plaintiff’s notes were taken the bank, the com- 
pany gave its 60-day note the bank for $900, and plaintiff’s notes, 
except one, were deposited collateral. The $900 note was not paid 
maturity, and has not yet been paid. the day the $900 note was 
given, the bank held two notes the company, one for $1,000, and 
one for $1,225.95. The note for $1,000 was unsecured, and was over- 
due. The larger note had some security, which appears have been 
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applied March 26, 1921, leaving balance $526.05. The trouble 
with the company was, was lacking finances and January 29, 
1921, its directors joined giving the bank their personal note for 
$1,200, for the benefit the company. Between November 20, 1920, 
and the latter part March, 1921, there was little new stock the 
plant, the material hand never increased, and employee told 
plaintiff the stuff was putting cans was old stuff. Neither sales 
nor profits were reported, and reports kept coming worse and worse. 
March 31, 1921, the company had balance the bank cents. 
April 21, the balance was $30.05. thus appeared that between 
the 6th and the 20th November the company’s bank account slumped 
deeply into the red. The company was without available assets pay 
its debts they fell due, the overdue $1,000 note would have been 
taken up. While the company was owing the bank $2,225.95, $1,000 
which was default, was obliged borrow $900 plaintiff’s 
notes business on. did not have business which was even 
self-sustaining. There were sales profits, and January, the 
pulmotor method raising money the personal note the directors 
was resorted to. March, its November obligations the bank were 
still undischarged, and March 31, its check for cents would have 
been turned down. 

The foregoing presents the evidence most favorable plaintiff, 
and inferences from the evidence most favorable him. The court 
not concerned with testimony which might put better face the 
company’s affairs, with more favorable inferences which might 
drawn from the testimony, with rules relating proof 
the district court; and declines enter into any debate with 
counsel for plaintiff respecting the sufficiency the evidence sus- 
tain the verdict. There was some substantial evidence that Novem- 
ber the company either had assets, was unable realize 
assets, take care its obligations they fell due the usual and 
ordinary course business, and such financial condition not 
sound one, within the court’s definition. 

The testimony relating the state the company’s bank account 
March, 1921, was not introduced defendant. was given 
Williams, witness for defendant, cross-examination counsel 
for plaintiff. Defendant offered evidence the ledger sheet showing 
the company’s account with the bank from November 16, 1920, 
April 21, 1921. Plaintiff says the court rules that evidence the 
condition the account subsequent November was not relevant, 
and the offer was withdrawn. The record does not show the testimony 
Williams was withdrawn, and the jury was privileged consider it, 
connection with other evidence, bearing the company’s financial 
condition November 20. This brings the general method 
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pursued plaintiff dealing with the evidence, which confine 
evidence failing condition strictly November 20, 1920. 

The issue was the state the company’s finances November 20, 
1920. Defendant was not required present inventory the 
assets and liabilities that day, prove the value the 
assets, and strike balance. Facts which are the usual concomitants 
consequences financial ability inability were relevant, and the 
proof such facts may cover reasonable period after well 
before the date issue. the case State Cadwell, Iowa, 
432, 700, 702, was held assignment made 
October might considered bearing solvency the preceding 
May. the opinion was said: 


deed assignment tended prove insolvency the time 
was made, which, true, was nearly five months after the 
but, alone, with other evidence, established the fact in- 
solvency that time, that fact might aid determining the 
true condition the bank May, showing what changes had taken 
place the property affairs the firm the meantime. plainly 
illustrate, let appear from other evidence that change had taken 
place. Then, course, there was insolvency May. changes, then 
what were they? And the fact question for the jury. true, 
said argument, that one may free from debt May, and help- 
lessly involved October; but the October condition the bank 
not allowed define control that May. only link the 
chain that establishes the ultimate fact.’’ 


Speaking the same subject, but with reference different 
state facts, the Supreme Court Wisconsin said: 


must conceded that, while evidence the character that 


question might not establish condition which would raise legal 


presumption running backward, the condition were not too remote 
would not entirely without evidentiary consequence. Such con- 
sequence might considerable under some For in- 
stance, case proof entire want assets meet liabilities few 
days after the particular time vital Ellis State, 
St. Rep. 1022. 


this instance, the evidence disclosed financial embarrassment 
November which technically amounted insolvency, and for the 
purpose proving the company was fact failing, defendant was 
entitled show, within reasonable limits, that conditions did not sub- 
sequently improve, and the company was not able extricate itself 
from its financial predicament. 

Plaintiff says the court instructed the jury that the fact the com- 
pany was borrowing money and was customer the bank did not 


presumption unsound financial condition. Very true. But 
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the court did not instruct the jury that the fact the company was 
borrowing money had bearing the subject sound financial 
condition. The court stated the law. did not invade the province 
the jury. The distinction drawn the Ellis State, cited 
above. 

Defendant charged fraud that the company promised use 
his money purchase material for the manufacture Zip patches 
and did not so. The court withdrew this charge fraud from 
consideration the jury. Plaintiff would have the instruction em- 
brace Ballentine’s statement regarding the company’s financial need. 
Nothing was withdrawn except promise something the future, 

The notes having been procured fraud, the burden rested 
plaintiff show was holder due course. Williams denied 
was present and participated the false representation which induced 
defendant give the notes. The jury chose disbelieve him. 
testified that, aside from the amount money the company had the 
bank, had general personal knowledge the company’s finances. 
The jury chose believe him. soon the notes were delivered 
they were rushed the bank, and cashier the bank purchased 
them. Under these circumstances idle discuss the subject 
holder due course. 

The foregoing disposes the merits the case. Some criticisms 
the instructions the jury are not well founded. 

The judgment the district court affirmed. 


NOTE INVALIDATED CHANGING NAME 
PAYEE 


Hammond State Bank Strawberry Growers’ Ass’n, Ltd., Supreme 
Court Louisiana, 110 So. Rep. 


The secretary the defendant association was instructed de- 
stroy note signed the association and indorsed the directors 
thereof. Instead doing struck out the name the payee 
and the name the bank where the note was payable, wrote 
the name another payee, and mailed the note the latter 
credited account due for goods which had been purchased 
the association. action the note was held that 
was void for the reason that had been materially altered. 


similar decisions see Banking Law Journal Digest: (Third 


Edition) 64. 
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Suit the Hammond State Bank against Strawberry Growers’ 
Association and others. From judgment for plaintiff, defendants 
appeal. Judgment annulled, and suit dismissed. 

Theo. Cotonio, New Orleans, for appellants. 

Spiller, Hammond, for appellee. 


O’NIELL, suit promissory note for $2,500 
signed the Strawberry Growers’ Association and indorsed the 
directors the association individually. The defense that the note 
void because was materially altered without the assent any 
the parties originally liable, and that the Hammond State Bank, 
named the plaintiff the suit, was neither the owner nor the 
holder the note when was sued on, and did not authorize the suit 
brought the bank’s name. The court gave judgment against 
all the defendants solido, and they have appealed. 

When the note was issued, pursuant resolution the board 
directors the Strawberry Growers’ Association, was made pay- 
able ‘‘the Hammond State Bank Hammond, Louisiana, 
and was payable ‘‘Hammond State Bank, Hammond, La.’’ that 
form the note was indorsed each the directors individually. They 
had adopted the resolution authorizing the then president and secre- 
tary the association sign and negotiate the note raise funds 
that were needed advanced members the association 
carry their farming operations. The bank declined make the 
loan and returned the note the association. The directors met again 
and authorized the making another note, payable another bank 
Hammond, which note the directors indorsed individually and dis- 
counted the other bank. the same time the directors instructed 
the secretary, who was afterwards succeeded office another the 
directors, destroy the note for $2,500, which the note sued on. 
The secretary, who was not made defendant this suit, assured the 
other directors that had destroyed the note, and fact pretended 
destroy their presence. Thereafter, without the consent 
knowledge any the directors the association, struck out 
drawing line through the name, the payee, ‘‘Hammond State 
Bank, and interlined, over the erasure, Independence 
Box Veneer Mfg. Co.,’’ and, after the words ‘‘payable at,’’ struck 
out drawing line through the name ‘‘Hammond State 
then sent the altered note, with the association’s check for less 
amount, the Independence Veneer Box Mfg. Co., Ltd., 
credited account due for strawberry crates and boxes that had 
been bought the Strawberry Growers’ Association. Two months 
afterwards, but before the note matured, the president the Inde- 
pendence Veneer Box Mfg. Co. pledged the Hammond State 
Bank collateral security for loan $2,000, which was reduced 
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$1,000 before this suit was filed. When the $2,500 note matured 
and the Hammond State Bank notified the maker and indorsers, they 
refused pay, because the unauthorized alteration and negotiation 
the note. Thereafter the cashier the bank demanded the presi- 
dent the Independence Veneer Box Mfg. Co. that make good 
the collateral; and, after some delay, and his attorney, called 
the bank and receipted for and took the note for the purpose suing 
the name the bank. Therefore, when the suit was brought, 
the note was not owned held holder due course, but the 
payee the note, altered. That, however, not important. 

The instrument sued void, according the Negotiable In- 
struments Law. Section 124 the statute, being Act 1904, de- 
that negotiable instrument materially altered without 
the assent all parties liable thereon, avoided, except against 
party who has himself made authorized assented the alteration, 
and subsequent indorsers. The alteration this case was material 
alteration, because the maker and indorsers the note, made payable 
the Hammond State Bank, would not have consented the note’s 
being issued payment existing debt the maker, any 
one else than one who would the same time the amount which 
the maker needed, and for which alone the indorsers consented 
incur the obligation. the case Alford Delatte al., 160 La. 
712, 107 So. 500, where the indorser intrusted the maker with ne- 
gotiable note payable certain bank, order, printed form 
used the bank, and the maker erased the name the bank payee 
and wrote over the name another payee, whom the maker gave 
the note the price property which the maker bought, hold 
that the changing the name the payee was material alteration, 
and avoided the instrument far the indorser was concerned, be- 
the evidence showed that there was sufficient reason why 
would not have indorsed the note had not been made payable 
the bank whose name was printed the payee. According 
the decision cited, the judgment appealed from wrong and must 
reversed. 

express opinion any liability the part the former 
secretary the Strawberry Growers’ Association, part 
the former president the association, who apparently dense ignor- 
ance what was doing signed the letter written secretary, 
which sent the altered note the Independence Veneer Box 
Mfg. Co. That matter determined between the former presi- 
dent and secretary the association the one side and the Inde- 
pendence Veneer Box Mfg. Co. the other. 

The judgment annulled, and the demand the plaintiff re- 
jected and its suit dismissed, its cost. 
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NEGLIGENCE PURCHASER NOTE IN- 
SUFFICIENT CHARGE HIM WITH 
NOTICE DEFECTS 


Dutch McMahon, New York Supreme Court, Appellate Division, 
219 Supp. 321 


Neither mere negligence nor even evidence sufficient to. create 
suspicion sufficient charge the purchaser note with notice 
any defect infirmity that will prevent its collection, the 
absence proof actual bad faith. 


Action Albert Dutch against Frank MeMahon and others. 
From judgment for defendants, and from order denying plain- 
tiff’s motion set aside the verdict, and for new trial, plaintiff ap- 
peals. Reversed, and new trial directed. 

Solomon Frank, Buffalo (Irving Weiss, Buffalo, coun- 
sel), for appellant. 

Coonly Sapowitch, Buffalo (Edward Coonly, Buffalo, 
counsel), for respondents. 


SAWYER, J.—Upon April 16, 1925, one Max Reinman was the 
owner millinery store located the Loew Theatre Building the 
Buffalo, known the French Millinery. the evening 
that day, and after the store was closed for the night, defendants 
Frank and William Dockstader wrongfully entered the 
store, and spoiled damaged stock and fixtures considerable value. 

Negotiations for settlement that damage were later entered upon, 
and culminated agreement for the payment Mr. Reinman 
$1,000 full all claim against those defendants; being also agreed 
that the injured millinery stock would handed over and delivered 
them. While Mr. Reinman was threatening bring civil action 
recover his loss, criminal charge had been made him, but the 
police authorities seem have preferred felony charge, the precise 
nature which not made clear. This angle the proposition evi- 
dently entered into the negotiations, for, with the consent the au- 
thorities, the charge was changed one for misdemeanor, that there 
would legal impediment settlement the criminal aspect 
the affair well that for civil damage. the carrying out this 
agreement defendants paid $500 cash, and for the remaining $500 
gave Mr. Reinman promissory note, indorsed the defendant Mar- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 490. 
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garet McMahon, dated April 22, 1925, and due three months after its 
date, which note the subject this litigation. When the money 
and the note were tendered Mr. Reinman, first declined 
accept the note, whereupon arrangement was made between the 
attorney who had represented him the negotiations and himself, 
whereby indorsed the note the attorney without recourse, and 
accepted lieu thereof credit $300 upon account that owed 
the attorney, together with the attorney’s individual note for $200. 

Later, the $500 note was indorsed without recourse the attorney, 
and turned out plaintiff. question raised but that the note was 
plaintiff before maturity and for value. The defense 
centers entirely upon the proposition that was originally obtained 
through fraud practiced Mr. Reinman upon defendants, which 
plaintiff and his immediate indorser had knowledge, that, any 
event, plaintiff had knowledge such facts that his action taking 
the instrument amounted bad faith. 

The answers allege both duress and fraud; the latter being set 
agreement upon the Mr. Reinman ‘‘to turn over and 
execute bill sale certain property which the said Max Reinman 
represented worth $1,000,’’ together with the usual allegations 
known falsity, intent deceive, and reliance upon the representations. 

Upon the trial duress was abandoned, and the case proceeded for 
fraud, although upon theory somewhat different from that set 
the answers, viz., that Mr. Reinman falsely and knowingly misrepre- 
sented defendants the amount damage which they had caused, 
and sorted out some 200 more hats, long before unsalable and 
little value, and delivered them the defendants instead 
agreed the salable stock that had been shown defendants that spoiled 
them. proof agreement for bill sale was made; the 
delivery the stock the defendants being assumed incidental 
the general proposition settlement. 

Plaintiff proved possession the note, and then rested the legal 
presumption that was holder due course. The facts herein- 
before recited were then submitted defendants evidencing de- 
fect the instrument and negative plaintiff’s claim holder 
due course. Upon the rebuttal, the attorney from whom plaintiff 
received the note was sworn witness his behalf, and testified that 
turned the note out plaintiff part payment for house which 
plaintiff had built for him; that indorsed without recourse, be- 
cause had been delivered him, giving that plaintiff the 
reason, and assuring him that the makers, the indorser, some 
them, were financially responsible; that, after taking some time in- 
vestigate consider the matter, plaintiff accepted indorsed 
that manner. 
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Mr. Dutch himself had been called witness the direct and 
cross-examination testified, substance, that accepted the note 
apply upon genuine debt; that was assured the parties were 
financially responsible; that the circumstances under which was 
given were explained him, and under those circumstances be- 
lieved would paid and accepted it. attempt was made 
contradict any this testimony. 

Two questions were submitted the jury the learned court: 
First, whether there was committed upon these defendants when the 
settlement was made any fraud? Second, there was fraud, whether 
the plaintiff before took the note knew anything about it? The gen- 
eral verdict for defendants is, course, finding their favor upon 
both these questions. The question fraud went the jury upon 
dispute facts, and nothing else were involved would not 
disposed interfere. the good faith, however, dif- 
ferent situation presented. connection between himself and Mr. 
Reinman shown. happened have business relations with the 
attorney for the latter, who was largely indebted him. admits 
that was told the that led the giving the note, 
was assured the parties some them were good, believed would 
paid, and accepted it. The fact that was indorsed without 
recourse was noted him, and the reason therefor explained, evi- 
dently his satisfaction. Upon such state proof the verdict 
could only predicated upon the belief the jury that knowledge 
his part the facts out which the note grew itself evidenced 
bad faith. Such belief must rest entirely upon suspicion. 

Section the Negotiable Instruments Law provides: 


constitute notice infirmity the instrument defect 


the title the person negotiating the same, the person whom 


negotiated must have had actual knowledge the infirmity de- 
fect, knowledge such facts that his action taking the instru- 
ment amounted bad 


—and consistent line authorities has well settled the law that 
mere negligence, nor even evidence creating suspicion sufficient 
create suspicion, will not suffice defeat purchaser negotiable 
paper. There must proof actual bad faith before can 
charged with notice any defect infirmity that will prevent its 
167 App. Div. 336, 153 200; Oliner Goldenberg, 168 App. 
Div. 874, 154 612; Shoemaker, 174 App. Div. 291, 
297, 160 251; Hartford Nat. Bank Bel Air Gardner 
(Sup.) 157 849; Ironbound Trust Co. Schmidt, 102 Mise. 
Rep. 708, 712, 169 524. 
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When plaintiff bought the note, claim fraud had been made 
defendants. the surface, had been given settlement 
just claim for damages, and was apparently valid. That was in- 
formed had hinted him any wrongdoing Mr. Reinman not 
attempted shown, and seems unlikely that could have been 
shown. had part the original transaction, and will not 
assumed that attorney seeking get risky note (if this was such) 
into the hands innocent purchaser would defeat his very object 
divulging infirmities known him. That would contrary 
human experience. Plaintiff took the note part very consider- 
able payment, and can find nothing the case warrant the 
holding that had any notice infirmity nor any knowledge from 
which bad faith can imputed him. While the circumstances may 
have been sufficient raise issue fact the plaintiff’s good 
faith the transaction, the verdict clearly against the weight 
the evidence require reversal. Judgment reversed, and new trial 
directed, with costs. 

Judgment and order reversed the law and facts, and new trial 
granted, with costs appellant abide the event. 


CLAIMS ACCOMMODATION PARTIES 
NOTES INSOLVENT ESTATE NOT 
PROVABLE AGAINST ESTATE 


Taubin’s Estate, Surrogate’s Court, Bronx County, Y., 219 
Supp. 494 


Where insolvent estate liable for the payment certain 
notes and there are accommodation makers accommodation in- 
dorsers the notes, such makers indorsers are not entitled 
have distribution the holders the notes postponed until the 
amounts which the makers indorsers are required pay shall 
determined, order that they may position file their 
claims for such amounts. 


the matter the judicial settlement the account proceed- 
ings Ida Taubin, administratrix the estate Abraham Taubin, 
deceased. Decree directing distribution entered. 

Samuels New York City, for administratrix. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 389. 
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Benjamin Steinberg, New York City, for Samuel Taubin. 

Kahn Zorn, New York City, for Louis Phillips and others. 

Morris Baker, New York City, for Joseph Hilton and others. 

Julius Irving Krefetz, New York City, for Albert Adelson. 

Edmund Donegan, New York City, for Fidelity 
Guaranty Co. 

Reich, Lehr, New York City, for Jacob Lipshitz. 

Joseph Kinsley, New York City, special guardian. 

George Nicholson, New York City, Corp. Counsel, for City 
New York. 


SCHULZ, appears that all the objections which have been 
filed this matter have been withdrawn and that the account has been 
amended. Upon the settlement the decree, however, will neces- 
sary determine whether the balance hand for distribution shall 
directed paid the city chamberlain, await the fixing 
the amount the liability the ‘‘contingent claimants,’’ whether 
distribution shall made the ‘‘regular The facts, 
set forth the accounting and urged upon the argument before me, 
are follows: 

The insolvent, and liable for the payment certain 
notes which other persons, termed ‘‘contingent claimants,’’ are ac- 
commodation makers accommodation indorsers. contended 
the administratrix that, the may have 
pay part all the said notes, distribution should made 
the holders thereof, whom she ‘‘regular until the 
amounts that the former are compelled pay are fixed, that such 
claimants’’ will position file their claims for the 
same, and hence that the decree should direct the deposit the bal- 
ance, ready for distribution; with the city chamberlain. 

the contention the administratrix correct, distribution 
can made ‘‘regular creditor’’ until the amount which the ‘‘con- 
tingent claimant’’ may required pay fixed. this cannot 
determined until the estate funds are applied far possible the 
payments the notes, would seem follow that distribution 
could made until all possible liability the part the ‘‘contingent 
claimants’’ some way barred, result manifestly incorrect. There 
only one debt due from the estate, and possibly from the accom- 
modation maker indorser, each note; hence every payment made 
the estate upon note reduces the possible liability the ‘‘con- 
tingent the same just much, and therefore 
that extent payment his favor. the holder note could 
prove his claim against insolvent estate, obtain his pro rata pay- 
ment the full amount thereof, and subsequently the 
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indorser maker also prove claim for the amount which had 
pay reason the insolvency the estate, evident that the 
amount provable against the estate would excess the amount 
evidenced the note, and that preference would result, which 
not permissible. 

Section 207 the Surrogate’s Court Act does not apply the 
situation here presented. The liability the estate these notes 
not contingent secondary; primary liability, and the 
claim has been duly presented and allowed, and payment thereon has 
been and will made the extent the estate’s available assets, 
the ‘‘contingent cannot also prove their possible claims. 
What the rights the ‘‘contingent claimants’’ would be, the ‘‘regu- 
lar had not proved their claims, not now before me, and 
hence not decide that question. 

While case directly point has been drawn attention, 
the reasoning applicable analogous that which has been applied 
proceedings. Thus Astoroga Paper Co. (D. C.) 234 
792, the court said, page 795: 


surety indorser for the bankrupt, whose liability con- 
tingent, cannot prove claim his own reason such liability. 
only the creditor’s claim which (citing cases). 


And again, page 796: 


not understand that the indorser the note bankrupt, 
who pays the note, can prove his claim the note paid, and 
also the implied promise the bankrupt, made the time the 
indorsement, repay him case compelled pay such note. 
see that the rights the indorser against this estate are in- 
creased taking from the maker the note his bond written 
promise indemnity secure him for such indorsement. True, when 
the indorser takes the note, becomes its owner, and may enforce 
his claim against the maker his estate bankruptcy. But, such 
indorser pays such note, and has assigned transferred third 
person, and such third person proves his claim thereon against the 
estate bankruptcy the maker, seems clear that the in- 
dorser, holding collateral, cannot also prove ‘up another claim based 
his indorsement the note and such promise. may enforce his 
collateral far necessary pay any difference between the dividend 
received the holder the note the entire claim and the amount 
such claim, but this will not warrant the proof claim and 
dividend such difference deficiency, this would second 
from the same fund the same debt, part (citing 
cases 


The decree will direct distribution those entitled, and not pay- 
ment the city chamberlain. Settle decree accordingly. 
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BANK RECEIVING DRAFT DRAWN ITS 
FAVOR AND GIVING DRAWER CREDIT 
THEREFOR HELD OWNER 


Merchants’ Bank Kansas City Searcy Wholesale Grocery 
Supreme Court Arkansas, 289 Rep. 472 


The plaintiff purchased carload potatoes from the defendant, 
and the latter drew draft the plaintiff for the purchase price. 
The draft was drawn favor bank Kansas City, Mo., which 
eredited the defendant’s account with the amount thereof and for- 
warded the draft correspondent bank for collection. The plain- 
tiff paid the draft and subsequently sued the defendant for dam- 
ages for the defendant’s failure deliver the kind potatoes 
purchased. The correspondent bank, which was then possession 
the proceeds the draft was named garnishee. The Kansas 
City bank intervened the action, claiming the owner the 
proceeds the draft. 

The plaintiff contended that the Kansas City bank held the 
draft for collection only, but the testimony offered behalf 
that bank was the effect that the bank purchased the draft, 
and that the defendant had interest the draft when the 
action was brought. There was evidence that when the defendant 
drew the draft question received deposit slip from the Kan- 
sas City bank stating, among other things, that all items not pay- 
able Kansas City, received the bank for collection 
were taken the owner’s risk, and that items not the bank 
were received the creditor’s risk, and, credited, were credited 
conditionally subject payment, and might charged back 
any time until cash payment was received. There was also evi- 
dence the effect that general custom existed among the bank- 
ing institutions Kansas City, whereby drafts similar the draft 
question were taken for collection merely. was held that 
neither the evidence this custom nor the recitais the de- 
posit slip overcame the face the draft and the positive testimony 
the effect that the draft was purchased the bank and handled 
cash item, and not for collection merely; and that the bank, 
the owner the draft, was entitled the proceeds. 


Action the Wholesale Grocery Co. against the Michael- 
Swanson-Brady Co., which the Bank was made garnishee, 
and which the Merchants’ Bank Kansas City intervened. From 
judgment for plaintiff, intervener appeals. Reversed and remanded, 
with directions render judgment for intervener and garnishee. 

Brundidge Neely, for appellant. 

Miller Pearce, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 92. 
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WOOD, J.—The Wholesale Grocery Co. purchased car- 
load potatoes from the defendant below, Michael-Swanson-Brady 
Produce Co., the purchase price being $306.77. The defendant shipped 
the potatoes and drew its draft the Wholesale Grocery Co. 
favor the Merchants’ Bank Kansas City, Mo., for the price 
the potatoes. The Merchant’s Bank Kansas City, Mo., credited 
the amount the draft the defendant’s checking account 
the books the bank and forwarded the draft the Bank 
Searcy for collection. The grocery company paid the draft and 
afterwards instituted this action against the defendant recover 
damages for alleged failure upon the part the defendant de- 
liver the plaintiff the kind and grade potatoes purchased 
from the defendant. The defendant the action failed answer. 
The Bank was named garnishee, and filed answer 
stating that had its possession the sum $306.77, the proceeds 
the draft. The Merchants’ Bank Kansas City, Mo., inter- 
vened, claiming the owner the proceeds the draft. The 
cause, agreement, was submitted the court sitting jury. 

The testimony was substantially follows: There stipulation 
the record the effect that the defendant the action the time 
drew the plaintiff for the price the potatoes favor the 
intervener, received deposit slip from the intervener which pro- 
vides follows: 


items not payable Kansas City, received this company 
for collection credit, are taken owner’s risk. This company, 
agent for owner, will forward such items banks out this city, and 
assume responsibility for neglect, default, failure such banks, 
nor for losses incurred the mail. Should any bank convert the 
proceeds, remit therefor checks drafts which are dishonored, 
the amount for which credit has been given will charged back and 
dishonored papers returned. When the contrary are 
not given, items may sent the banks which they are drawn. 
When sent, the above conditions are not waived suspended.’’ 


Then follows the form the deposit slip, which provided 
that the depositor, using the slip, agreed that all items might 
handled under the regulations the Kansas City Clearing House 
sociation the Federal Reserve Board, any Federal Reserve Bank 
which forwarded, and containing, among others, the provision the 
effect that items not the bank are received the creditor’s risk, 
and, credited, are credited conditionally, subject payment, and 
may charged back any time until cash payment therefor re- 
ceived, and checks for customers may refused, drawn against 
such conditional and other stipulations the effect that the 
bank will not liable for the collection drafts checks, when 
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received for collection. was shown that the deposit slips other 
banks Kansas City, Mo., contained similar provisions. 

There was testimony for the plaintiff tending show that was 
the custom among banks generally, Kansas City and the country 
large, that, where bank receives drafts with bills lading at- 
tached, they are handled other checks drafts, subject final 
record made the draft, and handled subject 
collection, even though credit may given the customer im- 
mediately. There was testimony the effect that the draft con- 
troversy was sent the intervener the Bank Searcy, with 
bill lading attached, and with letter accompanying the draft and 
bill lading stating, ‘‘We inclose for collection and return items 
listed below,’’ and the item listed was the draft controversy. The 
draft was indorsed the intervener. There was also another letter 
the record from the appellant the Bank Searey, which 
stated that the intervener’s customer would only allow the amount 
authorized wire; that intervener could not accept payment and 
absorb the loss, and requested the Bank Searcy make another at- 
tempt collect the draft, and stated: 


are out our money this transaction and the item has been 
outstanding entirely too long our books.’’ 


The intervener had authorized reduction the draft the sum 
$48.31. There was testimony for the intervener the effect that 
according its records the intervener purchased the draft con- 
troversy December 15, 1922, and paid the sum $306.77 for same 
giving the produce company, the defendant the action, 
for that amount. The intervener was owner the draft January 
10, 1923, and the proceeds therefrom. The defendant the action 
had interest whatever the draft the time this action was 
brought. the event the grocery company had not paid the draft 
intervener would have followed the goods. Then, any deficiency ex- 
isted, intervener would have asked its customer for such deficiency. 
Intervener had special contract with the produce company the 
time appellant gave credit for the amount the draft. 

There was further testimony behalf the appellant the 
effect that was the general custom banks Kansas City, when 
they purchased drafts with bills lading attached, give the cus- 
tomer credit for the proceeds the time the customer delivers the 
draft the bank; that was the banks Kansas City 
handle sight drafts with bills lading attached cash items, and 
they also handled the same for but cash items. Ap- 
pellant would handle item this kind brought respon- 
sible customer accepting the draft, sending the same the bank 
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which was drawn for collection, and accepting that bank’s ex- 
change payment, crediting its customer with the amount the 
draft, and honoring his check for that amount. the draft was not 
fully paid, appellant would look the party depositing the draft for 
reimbursement. 

After hearing the testimony, the court rendered judgment 
favor the appellee, from which the Merchants’ Bank Kansas City, 
Mo., the intervener, appeals. This the second appeal this case. 
See 166 Ark. 153, 265 961. The testimony adduced the second 
trial was substantially the same that adduced the first trial, with 
the addition the testimony above set forth. 

the case Guaranty Bank Trust Co. Davis, 170 Ark. 86, 
279 357, held, quoting syllabus: 


bank for the price shipment, the draft became the property 
the bank when credited the amount the draft the seller’s 
checking account, and the proceeds the draft were not subject 
garnishment the buyer action against the seller while such 
proceeds were the hands another bank which the payee bank 
had sent for collection. Where draft drawn seller 
goods its face became the property the bank whose favor 
was drawn, affirmative proof that the bank accepted such, and 
not for collection merely, would not overcome proof custom 
banks the locality such drafts for collection merely.’’ 


The above case Bank Davis, seems settle every question 
presented this appeal favor the appellant. was decided 
since the former appeal the present case, and not referred 
counsel their briefs the case bar. The testimony ad- 
duced the appellee the second trial this case, the effect 
that general custom existed Kansas City, Mo., among the banking 
institutions, that drafts this character were taken for collection 
merely, could not overcome the testimony the appellant the effect 
that purchased the draft controversy and credited the produce 
company with the amount thereof. Nor would the recitals the 
deposit slip, which was given the produce company the time 
that company drew the draft controversy favor the appellant, 
overcome the face the draft and the positive testimony the ap- 
pellant the effect that the draft was purchased and handled 
cash item, and not for collection merely. 

the former appeal said: 


the fact that the draft became the absolute 
property appellant the party whose favor was drawn, yet the 
defendant was liable appellant drawer the draft was not paid.’’ 


| 


q 
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follows that the trial court erred rendering judgment favor 
the appellee. Instead, judgment should have been rendered favor 
the appellant. 

The judgment therefore reversed, and the cause will remanded, 
with directions the trial court render judgment favor the 
appellant, the intervener, and against the appellee, plaintiff below, 
and the Bank the garnishee, for the amount the draft 
claimed appellant’s intervention. 


ONE HOLDING NOTE COLLATERAL 
HOLDER DUE COURSE 


Republic State Bank McDaniel, Springfield, Mo., Court Appeals, 
290 Rep. 449 


action note the court instructed the jury that 
they found from the evidence that the plaintiff bank held the note 
collateral security only, and that the time the note was exe- 
cuted agreement was entered into the payee the effect that 
the note its value money would returned the maker 
within one year, desired, and the jury further found 
that the defendant requested the bank return the note within 
the period one year after its execution then the verdict must 
for the defendant. appeal was held that this instruction was 
erroneous for the reason that the fact that one holds note 
collateral security does not make available against him any and 
all defenses which might have been urged against the payee. The 
court further held that one holding collateral security for pre- 
existing debt note complete and regular its face, 
before due and without notice any infirmity the in- 
strument defect the title the person negotiating it, 
holder due course. 


Action the Republic State Bank against McDaniel. Judg- 
ment for defendant, and plaintiff appeals. Reversed and remanded. 

Galt, Springfield, Bruce Dewitt, and Fred 
Moon, Springfield, for appellant. 

Page Barrett, Springfield, and Mooneyham, Republic, 
for respondent. 


BAILEY, J.—This action ordinary negotiable promis- 
sory note for the sum $500, dated August 21, 1924, payable the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 497. 
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order Smith one year after date, with per cent. interest, 
signed defendant, McDaniel. Plaintiff, banking corporation 
located the city Republic, suing indorsee and holder the 
note, appeals from judgment favor defendant. 

The facts the case tend prove that Smith, during the 
summer and fall 1924, was endeavoring promote the consolida- 
tion and incorporation three flour mills located Republic, Billings 
and Ash Grove, respectively. Smith, with the aid stock salesmen, 
sold large amount stock the proposed corporation, accepting 
notes payment thereof. The evidence further tends show that 
Smith opened account with the plaintiff bank February 1925; 
that prior thereto the consolidated mill proposition had failed and 
number the notes given payment for stock therein were returned 
the makers through plaintiff bank with which Smith had left the 
notes for that purpose. According plaintiff’s evidence, the bank 
purchased the note controversy from Smith, March 25, 1925, five 
six months before was due. the time this note was made and 
delivered, defendant testified that was given written receipt 
words and figures follows: 

21, 1924. 

solidated Mills Company payable one year, redeemed the end 


year, McDaniel does not care retain same. 
**$500.00. 


cashier, Lon Edmonson, and assistant cashier, Mrs. Lon 
Edmonson, who together conducted the bank’s business, both denied 
any knowledge this receipt that the note was given payment 
for stock the proposed Consolidated Mills corporation. They also 
testified that the time they purchased the note they were informed 
the note suit was for the purchase stock the Mill and 
that they understood all the notes given for stock the proposed 
Consolidated Mills Company had been returned the makers. 

Defendant testified, however, that one the 
fall 1924 1925 not clear—he met Mrs. Edmonson, the as- 
sistant cashier, store Republic and said: 

Edmonson, note the bank there?’ and she said 
that she did not believe was, and said, ‘Can’t you get for me?’ 
and she said she could, and said, have receipt that demands 
that note brought back me.’ That just what told her. She 
said she would try get for me. 


Now that was before the spring that they claim they bought 
it? Yes, sir; they didn’t buy it.’’ 


Mrs. Edmonson denies that this conversation took place. There 
some evidence that defendant received stock the Billings Mill from 


if 
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Smith, but testified this stock was just given him and was utterly 
worthless. There was further evidence tending prove defendant 
held the note suit collateral security for indebtedness Smith 
the bank. 

apparent that the principal issue this one fact 
the question whether not plaintiff bank, through its officers, 
had notice the receipt agreement return the note. However, 
they knew the note controversy was given for stock the Con- 
solidated Mills Company, then our minds immaterial whether 
they had notice the written receipt heretofore set out. According 
their own testimony, they knew beyond question that notes given 
payment stock the proposed Consolidated Mills Company were 
utterly without consideration and void anyone save holder 
due course. Section 815, Mo. 1919. 

The trial court gave three instructions the giving which as- 
signed error. Instructions and were approved form and pre- 
sented the proposition that, unless plaintiff knew the contemporane- 
ous agreement return the note, was entitled recover. be- 
lieve that these instructions were liberal plaintiff’s favor and they 
were justified the evidence. 

The third instruction follows: 


court instructs the jury that when bank takes and holds 
note collateral security, only, not innocent purchaser 
thereof, and the maker thereof, when sued thereon, such holder, 
may urge any and all defenses against the bank that may have urged 
against the payee thereof; therefore, you find and believe from the 
evidence that the plaintiff bank herein was and the holder the 
note herein sued upon, collateral security only, and that the 
time said note was executed, agreement writing was entered into 
the payee said note, his agent, the effect that the said note 
its value money would returned him within one year, 
desired, and you further find that such request was made 
the defendant upon the said bank its assistant cashier within the 
period one year after its execution, then your verdict must for 
the 


This instruction clearly erroneous and conceded re- 
spondent. The fact that one holds note collateral security does 
not make available against him any and all defenses which might have 
been urged against the payee. The law stated Bank Railroad, 
172 Mo. App. 662, cit. 675, 155 1111, 1114, that— 


our Negotiable Instrument Law, existing antecedent debt 
affords sufficient consideration make one accepting negotiable in- 
strument, before maturity collateral security for such pre-existing 
debt, holder for 
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Such holder note complete and regular upon its face, ac- 
quired before became due and without notice any infirmity 
the instrument defect the title the person negotiating it, 
holder due course. Such holder takes the instrument free from 
defenses available prior parties among themselves. Section 843, 
Mo. 1919. Instruction practically directed verdict for de- 
fendant the event the jury should find plaintiff held the note 
collateral. not cured the other instructions, urged re- 
spondent. The jury might have found that plaintiff had knowledge 
the fact that there was contemporaneous written agreement 
that the consideration for the note had failed and yet, under instruc- 
tion three, have found for defendant solely because they believed the 
note was held the bank collateral security. 

hold the giving instruction constituted reversible error, 
and that the cause should reversed and remanded. ordered. 


OWNER NOTES LEFT WITH BANK NOT 
PREFERRED CREDITOR 


Rainwater, State Bank Commissioner, Wildman, Supreme Court 
Arkansas, 289 Rep. 488 


Certain notes owned the plaintiff were placed en- 
velope and left with bank for collection. The cashier the 
bank collected the notes and placed other notes, payable the 
bank, the envelope. Upon the insolvency the bank, was 
held that the plaintiff was not entitled have her claim for the 
proceeds the notes allowed preferred claim, for the reason 
that was not shown that either the notes the proceeds 
thereof passed into the hands the receiver part the bank’s 
assets. 


Proceeding Clara Wildman against Loid Rainwater, State Bank 
Commissioner. From decree for plaintiff, defendant appeals. De- 
reversed, and cause remanded, with directions. 

This proceeding equity Clara Wildman against Loid 
Rainwater, state bank commissioner, and, such, receiver the 
People’s Bank Ozark, Ark., recover notes belonging the 
plaintiff the proceeds thereof; that the plaintiff’s claim decreed 
preferred one. The defendant admitted the amount plaintiff’s 


similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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claim correct, but defended the suit the ground that, under 
the facts, the plaintiff’s claim was not entitled preference over the 
claims the general creditors the insolvent bank. 

the evidence Mrs. Clara Wildman, she had the 
People’s Bank, the year 1923, notes, the principal which amounted 
$6,100. These notes were placed envelope and were left with 
the bank for collection. Subsequently, the cashier the bank collected 
these notes and substituted other notes for like amounts the place 
them. After the bank closed its doors, she made demand for the 
notes the proceeds thereof. Said notes were not returned her, 
and she has not received any part the proceeds thereof. 

According the testimony the cashier the bank, first took 
the money the plaintiff and purchased notes with it. These notes 
were made payable her and were placed envelope showing 
that they were her property. Subsequently, these notes were paid, and 
the cashier invested the proceeds the purchase other notes, which 
were also payable the plaintiff. When these notes were collected, 
the cashier the bank invested the proceeds various smaller notes 
which were payable the order the People’s Bank. These notes 
were also placed envelope with the plaintiff’s name it. 

The bank closed its doors the 19th day January, 1926, and 
Loid Rainwater, the state bank commissioner, took possession the 
property and assets the bank for the purpose settling its affairs. 
The notes which were set apart the cashier the property the 
plaintiff are not shown have gone into the hands the state bank 
commissioner. other words, the evidence does not disclose what 
became these notes. only shows that effort was made find 
them after the bank closed its doors, but the plaintiff was unable 
so. 

The evidence also that the cashier the bank was indicted 
relation his connection with the affairs the bank, but 
nature the indictments not shown. 

The chancery court found the issues favor the plaintiff, and 
was decreed that the plaintiff recover from the defendant the amount 
her claim and that the same declared preferred claim over the 
general creditors the insolvent bank. The case here appeal. 

Hill Fitzhugh, Ft. Smith, for appellant. 

Ford, Ft. Smith, for appellee. 


HART, (after stating the facts the settled 
doctrine this state that cestui que trust who can trace trust funds 
into particular property may assert right that property and its 
proceeds, the proceeds are traceable and are found the hands 
those who can assert better right thereto. 
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Hill Miles, Ark. 486, 104 199, the court held: 


mere fact that insolvent bank owes one for trust funds 
does not entitle such creditor preference, obtain which must 
show that the receiver person having charge the assets the in- 
solvent bank has his hands some the trust funds property 
purchased such funds into which such funds have been changed 
invested.’’ 


Red Bud Realty Co. South, Ark. 281, 131 340, 
discussing the subject, the court 


before such trust arises, essential that the fund thus 
wrongfully appropriated and converted traced the acquisition 
the new species property investment upon which sought 
impress the trust. The misappropriated funds must traced and 
located the changed form species property. cannot 
pursued and located the general mass the wrongdoer’s property 
because such wrongdoer has incurred indebtedness generally the 
acquisition the general mass his property and has subsequently 
applied the misappropriated funds the payment his debts 


The case Cavin Gleason, 105 262, 506, recog- 
nizes the rule and states the reason therefor clear and compre- 
hensive way. there said: 


clear, think, that upon accounting bankruptcy 
insolvency, trust creditor not entitled preference over gen- 
eral creditors the insolvent, merely the ground the nature 
his claim, that is, that trust creditor distinguished from 
general creditor. know authority for such contention. 
The equitable doctrine that between creditors equality equity, 
admits, far know, exception founded the greater 
supposed sacredness one debt, that arose out violation 
duty, that its loss involves greater apparent hardship one 
than another, unless appears addition that there some 
recognized equity founded some agreement, the relation 
the debt the assigned property, which entitles the claimant, ac- 
cording equitable principles, preferential payment. appears 
that trust property specifically belonging the trust 
the assets, the court, doubtless, may order restored the 
trust. So, also, appears that trust property has been wrongfully 
converted the trustee, and constitutes, although changed form, 
part the assets, would seem equitable, and accordance 
with equitable principles that the things into which the trust property 
has been changed should, required, set apart for the trust, 
separation impossible, that priority lien should adjudged 
favor the trust estate for the value the trust property, funds, 
proceeds the trust property, entering into and constituting 
part the assets. This rule simply asserts the right the trust 
owner his own property. 
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court law, that, order follow trust funds, and subject them 
the operation the trust, they must identified. court equity 
pursuing the inquiry and administering relief, less hampered 
technical difficulties than court law, and may sufficient 
entitle party equitable preference the distribution fund 
that appears that the fund property the in- 
solvent remaining for distribution, includes the proceeds the trust 
estate, although may impossible point out the precise thing 
which the trust fund has been invested, the precise time when the 
conversion took place. The authorities require, least, this degree 
the proof before preference can 


follows that Mrs. Wildman not entitled preference over 
the other creditors the insolvent bank out property assets 
which part the trust fund proceeds thereof traceable. While 
courts will far they can tracing the trust fund, where such 
fund cannot traced the equitable right the cestui que trust 
follow fails. 

The facts proved the case bar fall short establishing 
preference within the rule above announced. The trust fund was not 
traced into the assets the hands the receiver. While clear 
that the trust fund has been lost the act the trustee bank its 
the facts not show the fund specifically the hands 
the trustee the receiver, nor represented other notes 
property into which has been converted and traced. The trust fund 
not shown have been used the bank the purchase specific 
property, which now the hands the receiver, have been 
deposited that the notes purchased may traced derived from 
the trust fund. 

The view most favorable Mrs. Wildman, under the facts, that 
could taken that the cashier the bank collected the notes which 
were the possession the bank for her, and then loaned the proceeds 
various other persons smaller amounts and took their notes 
therefor. These notes were made payable the bank and placed 
envelope where the cashier usually kept the notes payable Mrs. 
Wildman. The evidence does not show what became these notes. 
They are not traced into the hands the receiver nor identified 
being his possession. They may have been placed the cashier 
the general assets the bank before went into the hands the 
receiver. The cashier may have collected the notes and used the 
proceeds for purposes his own. The proceeds may have been 
squandered, wasted, lost him. sufficient say that the 
fund not traced identified being the hands the receiver 
part the assets the insolvent bank. 

The result our views that the court should have held that 
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Mrs. Wildman was not entitled preference, and should have 
allowed her claim general creditor the insolvent bank. 
follows that the decree must reversed and the cause will re- 
manded, with direction the chancery court allow the claim 
Mrs. Wildman, general the insolvent bank, and for 
other proceedings accordance with the principles equity and not 
with this opinion. 


STOCKHOLDERS BANK LIABLE FOR AS- 
SESSMENT 


Rogers Lyon Cozart, Supreme Court North Carolina, 135 
Rep. 864 


bank which the defendants were stockholders was put into 
liquidation, and its charter was surrendered and charter obtained 
banking business under another name. The resolution au- 
thorizing the surrender the charter the old corporation and 
the incorporation the new one was passed regular meeting 
the stockholders. notice was given them that any unusual 
business was transacted the meeting. subsequent 
meeting was resolved that all the stockholders the old cor- 
poration should notified attend adjourned meeting the 
stockholders, order that proper exchange 
the stock could effected. All the stockholders were notified, and 
the meeting was held. Certificates stock were signed the 
president and These certificates were left the stock 
book and were not delivered. During these transactions the de- 
fendants made protest. 

Two years later the new corporation went into the hands 
receivers, who brought action against the defendants recover 
assessment their stock. The defense was that the organiza- 
tion the new corporation was illegal, because the resolution au- 
thorizing its incorporation was passed regular stockholders’ 
meeting, without notice having been given the stockholders; and 
that the defendants were not holders any stock the new cor- 
poration. was held that the defendants could not, after lapse 
two years during which they had had knowledge the facts, 
deny that they were stockholders. Accordingly was held that 
the plaintiffs were entitled judgment. 


Action Rogers Lyon, receivers the Planters’ Bank Trust 
Co., against Cozart and another. Judgment for plaintiff, and 
defendants appeal. error. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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Action recover assessment bank stock. The plaintiffs are 
receivers the Planters’ Bank Trust Co. November, 1925, they 
reported the superior court that, their opinion, would 
necessary assess the stockholders the bank the extent their 
full liability the stock. After due notice, the judge the superior 
holding the courts the Tenth Judicial District instructed the 
receivers December 18, 1925, bring suit against all the stock- 
holders, including the defendants. The suit was brought, and the 
plaintiffs alleged that they were entitled recover the defendant 
Cozart the sum $1,500, and the defendant Umstead the sum 
$700. 

their answer, the defendants alleged that they had been stock- 
holders the First National Bank Creedmoor, which was put 
liquidation January 1923; that its officers and direc- 
tors, without authority, had thereafter applied the Corpora- 
tion Commission for charter banking business under the 
name the Planters’ Bank Trust Co.; that the organization 
this bank less than majority the stock the First National Bank 
Creedmoor had been represented; that the Bank Trust Co. had 
not been legally organized and that the defendants were not holders 
any its stock. The presiding judge instructed the jury answer 
the first issue and the second, Cozart, and 
Umstead, ‘‘$700,’’ the jury should find the facts testified 
true. Thereupon the following verdict was returned: 


Were the defendants stockholers the Planters’ Bank 
Trust Co. the time the appointment the receivers thereof? 
Answer: Yes. 

the defendants indebted the plaintiffs account 
assessments said stock, and, so, what amount? Answer 


Judgment was rendered for the plaintiffs, and the defendants ap- 
pealed upon exceptions duly entered. 

John Hester and Lanier, both Oxford, for appellants. 

Royster Royster and Graham Son, all Oxford, for 
appellees. 


ADAMS, J.—The controversy reduced two points raised 


the exceptions: (1) Whether the close the plaintiffs’ evidence, 


the defendants having offered none, the action should have been dis- 
missed case non-suit; and (2) whether there was error 
the instructions given the jury, the refusal give the 
tions prayed. 

our opinion, both points must resolved against the defend- 
ants. They first take the position that the liquidation the First 
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National Bank Creedmoor and the organization the Planters’ 
Bank Trust Co. were without legal sanction and that they are not 
bound thereby, especially the latter, that the resolution purport- 
ing authorize the surrender the charter the First National 
Bank and the incorporation the Planters’ Bank Trust Co. was 
passed regular annual meeting the stockholders held Janu- 
ary 1923, and that notice was given them the transaction 
any unusual business. Thompson says that, general proposition 
law, doubtless true, subject exceptions, that notice need not 
given special business transacted the regular meetings 
the stockholders. Thompson Corp. (2d Ed.) 821. There 
evidence that this meeting the defendants were represented 
proxy. They contend, true, that their written appointment 
proxy was named, but each these appointments were signed 
the defendants, who, course, had personal notice the meeting, 
and their stock was voted. 

Even the special business required notice its nature and 
scope, the minutes the Planters’ Bank Trust Co. show that, 
meeting held February 28, 1923, was resolved that before the 
completion the organization all the stockholders the liquidating 
First National Bank Creedmoor should notified attend 
adjourned meeting the incorporators stockholders, order that 
proper exchange the stock could effected. 217 (m). 
All the stockholders were notified and the adjourned meeting was held 
March 1923. Certificates stock were duly signed the presi- 
dent and the cashier; they were left the stock book and not de- 
livered, but the issue stock was, least, impliedly authorized 
the meeting January 1923, vote 427 favor and 
against the surrender the old charter and the incorporation the 
new bank. During these transactions, the defendants neither pro- 
tested nor objected; and any event, they were entitled all the 
privileges stockholders. 1170. the bank had been suc- 
and dividends had been declared, each the defendants could 
have recovered the bank his proportionate part the income, and 
would inequitable permit them, with undoubted knowledge 
the facts, after the lapse two years more, deny that they 
were stockholders the Planters’ Bank Trust Co. which now 
insolvent. 

The defendants argue that the resolution appended the articles 
incorporation invalid because one the witnesses testified that 
had not found any minutes the meeting held January 
find exception the introduction the resolution; but, ex- 
ception had been taken, not perceive how could avail the 
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defendants collateral attack upon the organization bank 
which transacted regular banking business facto, not jure, 
for period two three years the knowledge both defend- 
ants, one whom, least, was depositor. 

Whether the defendants ever made actual exchange their 
stock the First National Bank for stock the Planters’ Bank 
Trust Co. not necessarily decisive nor the ques- 
tion whether they consented the liquidation the former bank 
and the organization the latter. According the record, these 
matters were legally determined the stockholders. 

think the learned judge, before whom the case was tried, was 
correct denying the defendants’ motion for non-suit, declining 
their prayers for instructions, and giving the instructions pertinent 
the issues submitted. 

error. 


PURCHASE NOTE GIVEN FOR STOCK WITH 
KNOWLEDGE THAT STOCK VALUELESS 


McAnge Falls, Supreme Court Mississippi, 110 So. Rep. 840 


The fact that the purchaser note for value knew that stock 
payment for which the note was given was worthless the time 
the purchase was held not constitute defense action 
the note where the evidence showed that the stock had value 
the time the note was executed. 


Action Falls against and another. Judg- 
ment for plaintiff, and defendants appeal. Affirmed. 

Sweat, Corinth, for appellants. 

Thos. Johnston, Corinth, for appellee. 


ANDERSON, J.—Appellee brought this action against appellants 
the Aleorn county, promissory note for $1,000, 
with interest, and attorney’s fee provided the note, and recovered 
judgment for the amount sued for. the conclusion the evi- 
dence the court directed verdict and judgment for the appellee. 
From that judgment appellants prosecute this appeal. 

The note sued for $1,000, payable the order Lacy 
the First National Bank Corinth, this state. bears interest 


similar decisions see Banking Law Journal Digest (Third 
Edition) 482. 
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the rate per cent. per annum from date until paid, and pro- 
vides for the payment the makers reasonable attorney’s fee 
the note not paid maturity and placed the hands at- 
torney for collection. The note negotiable form, and was signed 
appellants, and Galtney, and also Oliver, not 
sued. The consideration for the execution the note was stock 
the Triple Mountain Copper Co., purchased the makers the note 
from Lacy, the order whom the note was made payable. 
Appellants defended the ground that the consideration the 
note was worthless. While appellee based his right recovery upon 
the ground that was negotiable instrument, and that was the 
purchaser thereof before maturity for value without notice any 
defect the title the note; other words, holder due course. 
The evidence behalf appellee, true, established the following 
facts: That appellee purchased the note before its maturity from one 
Channel, that paid Channel value therefor ($1,000 less the 
usual discount), the name Lacy, the order whom the note 
was payable, being indorsed the back thereof, and that, when ap- 
pellee purchased the note, had notice any defect the title 
thereto. These facts were testified appellee witness his 
own behalf. Appellee, cross-examination, admitted that, when 
purchased the note from Channel knew that the consideration for 
which the note was given was stock the Triple Mountain Copper Co., 
and that the stock the time the trial was worthless. But 
denied that knew the stock was worthless when purchased the 
note from Channel when the note was executed. The only other 
witness who testified was Oliver, one the makers the note, 
who was introduced witness behalf appellants. Oliver’s 
testimony, taken most strongly for appellants, tended show that 
appellee had made statements the witness that appellee knew that 
the copper stock for which the note was given was worthless the 
time appellee purchased the note from Channel. There was testi- 
mony which fairly tended show that, when appellee purchased the 
note from Channel, knew that the copper stock was worthless when 
the note was executed. Appellee testified further, and his testimony 
that effect was not disputed, that purchased notes given pay- 
ment for this copper company’s stock both before and after pur- 
chased the note here involved, paying valuable consideration for 
such notes. 

Appellants contend that, the copper stock was worthless when 
appellee purchased the note from Channel and appellee knew that 
fact the time purchased the note, those facts constitute 
defense the note under sections and the Negotiable In- 
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struments Act (sections 2634 and 2636, Hemingway’s Code). 
not construe the Negotiable Instruments Act. The evidence shows 
without conflict that the copper stock had value when the note was 
executed. The fact that had value when appellee purchased the 
note question and that appellee was cognizant that fact, 
defense the note. would defense between the original 
parties. Lacy, the seller the stock, whose order the note was 
made payable, did not warrant either expressly impliedly that the 
stock would continue valuable. The only warranty made Lacy was 
that the stock had value when the note was executed. think, 
therefore, that the fact, fact, that when appellee purchased 
the note knew that the consideration had become valueless, 
wholly immaterial. follows from these views that there was 
issue for the jury, and the trial court committed error direct- 
ing verdict for the appellee. 
Affirmed. 


CONTRACT PAY LOAN BROKER EXCESSIVE 
COMMISSION INVALID 


Wallace Zinman, Supreme Court California, 250 Pac. Rep. 392 


Section the California Usury Law, which declares that any 
person charging fee commission for the procuring, making 
and transacting the business connected with loan amount 
greater than that permitted the statute shall guilty mis- 
demeanor, refers loan brokers procuring loans well 
lenders; and contract pay broker for procuring loan 
amount excess the charge permitted the statute void. 


Action Arthur Wallace against Oscar Zinman and another. 
Judgment for plaintiff, and defendants appeal. Reversed. 
Leo Shapiro and George Snyder, both San Francisco, for 


appellants. 
Russell Tyler, San Francisco, for respondent. 


FINLAYSON, J.—This action recover the sum $560 
for services procuring for defendants loan money. Judgment 
passed for plaintiff, and defendants appeal. 

make out case against defendants, plaintiff was obliged 
prove and rely upon written contract wherein the defendants, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1291. 
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consideration plaintiff procuring for them loan $7,500 secured 
deed trust upon real property, agreed pay plaintiff $560. 
The amount agreed paid defendants for plaintiff’s services 
procuring the loan exceeds the maximum prescribed section 
the initiative measure known the ‘‘Usury Law.’’ Stats. 1919, 
Appellants claim that the agreement which the founda- 
tion respondent’s cause action void under the terms that 
law, and that therefore recovery can had herein respondent. 

Section the Usury Law, far pertinent the in- 
quiry, reads: 


person, who shall ask, demand, receive, take, ac- 
pect charge more than twelve per centum per annum upon the 
sum money actually loaned for the forbearance, use loan thereof, 
when the repayment the money loaned shall secured 
trust deed, ask, demand, receive, take, accept charge 
more than amount equal five per cent. actually loaned and 
secured all sums one thousand dollars less, and three per cent. 


all sums over one thousand dollars full for all fees, 
transacting the business connected with such loans, shall 


The validity the above-quoted provision respecting the charges 
for procuring loans not questioned respondent. What does 
claim that this part the Usury Law not applicable him for 
the reason that was acting only loan broker and was not the 
party who actually loaned the money. There merit the con- 
tention. The law unequivocally declares that ‘‘any who asks 
charges for his fees commissions more than the prescribed maxi- 
mum amount the procuring, making and transacting the busi- 
ness connected with’’ the loan shall guilty misdemeanor. The 
words ‘‘any are comprehensive import and include any and 
every person, whether the loan broker the lender, who asks 
charges larger fee commission than the statute authorizes. 
true that this provision limited those who ask charge more 
than the permitted amount ‘‘in the procuring, making and transacting 
the business connected with’’ the loan. But evident that the 
word ‘‘making,’’ here used, was not intended limit the provisions 
the law the maker the loan. The word ‘‘procuring’’ and the 
phrase ‘‘transacting the business connected with’’ the loan, both 
which are used association with the word clearly in- 
dicate that these provisions the law were intended apply the 
loan broker, e., the person who procures the loan made and 
who engages transacting the business connected with the making 
the loan. From this follows that respondent relying upon 
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contract under which was agreed that should receive, accept,. and 
charge fee excess that countenanced the Usury Law. 

The contract pay the sum sued for void contract. Under its 
terms respondent was act which made this 
initiative measure. The law was adopted the people under 
exercise the police power, and for the protection the needy and 
improvident. The general rule that where statute designed, 
this law, for the protection the public, and not for revenue, pre- 
penalty for the doing act, that penalty the equivalent 
express prohibition the act which the penalty attached 
and contract founded upon such act illegal and unenforceable. 
Am. St. Rep. 31; Levinson Boas, 150 Cal. 185, 193, 825, 
(N. 8.) 575, Ann. Cas. 661; Smith Bach, 183 Cal. 
259, 262, 191 14; Firpo Murphy, Cal. App. 249, 236 968. 

was not necessary that the illegality the contract should have 
been presented the answer the case. contract against the 
mandate statute may not made the foundation any action, 
either law equity. The illegality court, sua 
sponte, will withhold all relief. Wharf, ete., Co. Dredging 
Co., 184 Cal. 21, 192 847; Morey Paladini, 187 Cal. 727, 203 
760; Wise Radis (Cal. App.) 242 90. 

The judgment reversed. 


NOTE HELD NON-NEGOTIABLE 


Central National Bank Hubbel, Supreme Judicial Court Massa- 
chusetts, 154 Rep. 551 


note containing statements the effect that one 
series notes given per contract for certain apparatus, and 
that agreed that the ownership and title the apparatus 
shall remain the payee until the note paid not negotiable, 
for the reason that does not contain unconditional promise 
pay sum certain money. 


Action the Central National Bank against Edgar Hubbel. 
report. Decision accordance with opinion, with leave plaintiff 
amend declaration. 

Camparone, Lawrence, for plaintiff. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 742. 
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Barry, Boston, and Duffy, Waltham, for de- 
fendant. 

following tenor 


50/100 Boston, Mass., Sept. 1921. 

months after date promise pay the order 
Campbell Co., Lynn, Mass., twenty-four hundred fifty-two and 
50/100 dollars. Payable Old Colony Trust Co., Boston. 

note, one series notes, having been given said 
Campbell Electric Co., per contract for certain apparatus, 
hereby agreed that the ownership and title said apparatus remain 
said Campbell Electric Co. until this note fully paid; and that 
event default payment any prior note said series, this note 
shall, the option the holder thereof, become immediately due and 
payable. further agreed that will pay all costs, expenses and 
attorney’s fees case suit this note. 

received with interest. 8%. 

12. Due Oct. 1922. 

Hubbel, 
Bay State Rd., Boston.’’ 


negotiable ‘‘must contain unconditional promise order pay 
sum certain money.’’ this particular the Negotiable Instruments 
Act, first enacted this commonwealth St. 1898, 533, did not 
change the requirements the common law here prevailing before 
its passage. Therefore, had been held that promissory note meant 
unconditional promise pay definite Moore Edwards, 
167 Mass. 74, 76, 1070; Wells Brigham, Am. 
Dec. 750; Commonwealth Ins. Co. Whitney, 21, 23; Gay 
Rooke, 151 Mass. 115, 835, 392, Am. St. Rep. 
434; Sears Lawrence, Gray, 267; Eastern Railroad Co. Bene- 
dict, Gray, 289, 292; Knowlton Cooley, 102 Mass. 233. 

The instrument the case bar is, substance and effect, con- 
ditional sale ‘‘certain apparatus’’ which reference made and 
title which remain the Campbell Electric Co. until paid for 
full. There the further statement that ‘‘this note one 
given the Campbell Electric Co. ‘‘as per contract for cer- 
tain These words conjunction with the rest the 
instrument import reference the contract and render the promise 
contingent upon its fulfillment. American Exchange Bank Blanch- 
ard, Allen, 333; Taylor Curry, 109 Mass. 36, Am. Rep. 661. 
The case bar distinguishable from National Bank Newbury 
Wentworth, 218 Mass. 30, 105 626, and Goodfellow Farnham, 
236 Mass. 453, 128 776. 
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While the common law prevailed, the question arose whether 
instrument was promissory note when phrased these words: 


Brown horse for which promise pay Sloan order eighty- 
five dollars one month from date, the Leicester said horse 
and remain the entire and absolute property the said Sloan until 
paid for full 


was held that was not promissory note. Sloan McCarty, 
134 Mass. 245. are unable perceive any difference legal sub- 
stance between the instrument then before the court and the one here 
presented. Since the definition promissory note was the same 
when that decision was rendered that negotiable instrument now 
established statute, far these facts are concerned, impos- 
sible make any sound distinction between that case and the one now 
bar. are not prepared overrule the earlier decision, and re- 
gard binding. The Negotiable Instruments Law affords ground 
for reaching any different conclusion from that reached before was 
enacted. See Union Trust Co. McGinty, 212 Mass. 205, 
679, Ann. Cas. 525. 

This conclusion supported Worden Grocer Co. Blanding, 
161 Mich. 254, 257, 126 212, Ann. Cas. 1332; Reynolds 
Vint, Or. 528, 144 526; South Bend Iron Works Paddock, 
Kan. 510, 574; Fleming Sherwood, 144, 148, 149, 139 
Walters, 145 Minn. 149, 176 496. 

accordance with the terms the report, the entry may be: 

Plaintiff has leave amend its declaration. 


BANK LIABLE PAYING CHECK SALES- 
MAN’S INDORSEMENT 


Wayne Tank Pump Co. Bank Eureka Springs, Supreme Court 
Arkansas, 290 Rep. 370 


Where drawee bank pays check forgery the payee’s 
indorsement, will liable the payee for the amount the 
check. The rule here applied case where salesman receives 
check payable his employer and, without authority, indorses 
the payee’s name upon the check and the drawee bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 446. 
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The salesman authorized receive checks payable 
his employer does not give him authority indorse and collect 
the checks. 


Action the Wayne Tank Pump Co. against the Bank 
Eureka Springs. From judgment for defendant, plaintiff appeals. 
Reversed. 

Johnson, Fayetteville, and Chas. James, Eureka 
Springs, for appellant. 

Fuller, Eureka Springs, for appellee. 


SMITH, J.—Cook Border, merchants Eureka Springs, bought 
from salesman representing the Wayne Tank Pump 
Co., oil storage tank, the regular price which was $559, dis- 
count per cent. being allowed for full payment cash. These 
tanks were sold under written orders, which had printed large 
type that, ‘‘Agents for the company are not authorized collect 
money hereunder except for initial 

Cook Border paid cash for the tank ordered them, and 
payment therefor delivered Kincaid their check the Bank 
Eureka Springs for $538.85. Kincaid presented the check for payment 
the bank which was drawn, and payment was first refused. 
Later the same day Kincaid again presented the check, and ex- 
hibited the contracts under which was taking orders for tanks, 
and under which had sold tank the drawer the check which 
presented the bank for payment, and was paid. 

After waiting about month for the tank shipped, Cook 
Border wrote the vendor, Wayne Tank Pump Co., inquiring the 
the delay shipping the tank, and received response from 
the company advising that order had been received. Thereupon 
Cook Border made profert their contract with Kincaid and the 
check which Kincaid had cashed, whereupon the company shipped the 
tank contracted for their agent, and brought this suit recover 
the amount the check from the bank. There was trial before the 
court sitting jury, and finding and judgment for the bank, from 
which this appeal. 

From the facts recited will appear that the case 
First National Bank Ft. Smith, Ark. 251, 208 309, 
controlling here. The facts that case were that Slates, the agent 
Schaap, had authority sell drugs, and collect past-due accounts 
and receive payment either money checks drawn favor 
his Slates collected certain accounts, which were paid 
checks payable the order Schaap, and after indorsing the 
checks the name the payee collected the money them and 


q 
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misappropriated it. Schaap sued the banks which had paid the 
checks. was insisted that the authority collect past-due accounts 
either money checks carried with the authority indorse the 
checks received Slates payment the accounts, and the trial 
court sustained that contention. reversing that judgment said: 


Slates received them [the checks] payment debt 
due his principal, his duty collector ceased except transmit the 
his principal. The indorsement the checks was not 
necessary incident the collection the accounts and his authority 
receive checks, instead cash, did not confer power indorse the 
checks. has been uniformly held that the fact that agent au- 
thorized make collections checks well money does not 
enlarge his authority indorse checks the name his 


was insisted that case—as here—that the payee the 
check had right sue the bank upon which was drawn, for the 
reason that the indorsement upon which was paid was forged, and 
that the bank had not, therefore, accepted the checks for payment. 
The cases Sims American Nat. Bank Ft. Smith, Ark. 
135 356; Rogers Com. Co. Farmers’ Bank Leslie, 100 Ark. 
537, 140 992, and State, Use, ete., Bank Commerce, 
Ark. 498, 202 834, 1918F, 538, were cited support 
that contention. 

These cases—which are here reviewed the Schaap 
Case, and, after saying that these cases are accord with the general 
rule, that the holder uncertified and unaccepted check can, 
the absence statute, maintain action thereon against the bank 
which drawn, even though the bank has funds the drawer 
out which could pay the check, for the reason that there 
privity contract between the holder the check and the drawee 
bank, this court proceeded say: 


have already seen, Slates, the agent the plaintiff, had 
right indorse the checks the plaintiff’s name and the 
right the checks remained precisely was before Slates under- 
took indorse them for him. The checks therefore when received 
the defendants were the property the plaintiff and that case 
may, have seen, ratify the action the banks receiving the 
checks and collecting their proceeds without ratifying the unauthorized 
act his agent indorsing the checks the name the principal. 


The law stated the Schaap Case appears decisive the 
present appeal. 
The judgment the court below must, therefore, reversed; 


ordered. 
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RECOVERY MONEY PAID MISTAKE 


Bessler Movable Stairway Co. Bank Leakesville, Supreme Court 
Mississippi, 106 So. Rep. 445 


Money paid another mistake fact may recovered 
from the person whom was paid even though the mistake 
may have been caused the payer’s negligence; but recovery 
may had only when appears that the person whom pay- 
ment was made will the same position after refunds 
would have been had the payment him not been made. 


Action the Bessler Movable Stairway Co. against the Bank 
Leakesville. Judgment for defendant, and plaintiff appeals. Affirmed. 

The following the agreed statement facts which the case 
was tried the court below: 

The following agreed statement facts shall taken and used 
evidence the above-styled cause poth the plaintiff and the 
defendant, heard the court, jury having been waived, the 
court, however, the judge that part the agreed statement 
‘of facts which competent evidence; both the plaintiff and the 
defendant being open court said statement facts, and both 
sides waiving the use witnesses: 

agreed that the 28th day September, 1923, the Con- 
tinental Lumber Co. shipped the plaintiff, the Bessler Movable 
Stairway Co., Akron, Ohio, carload lumber shown the 
invoice which marked Exhibit the declaration. That the 
terms the order under which the said lumber was shipped the 
Bessler Movable Stairway Co. was shipped Akron, Ohio. 

That the plaintiff was pay the freight thereon and deduct same 
from the amount the said invoice. copy the said invoice and 
marked Exhibit used evidence the hearing hereof. 
That the plaintiff did pay the sum $350.19 freight, but through 
mistake fact neglected deduct said freight from said invoice and 
erroneously remitted the full amount said invoice less the per 
cent. for cash, which made the amount actually remitted the sum 
$959.16, which was remitted the Bank Leakesville, and was 
them received check the plaintiff, which attached this 
agreed statement facts, and made part the same. That when 
plaintiff received said invoice had been assigned the Bank 
Leakesville, shown the written assignment thereon, and re- 
mittance therefor was received the Bank Leakesville. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 984. 
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The Bank Leakesville had for some time been handling invoices 
for the Continental Lumber Co., and received copy the in- 
voice here question and advanced the Continental Lumber Co. 
$520, and also received the check that has been introduced here. 
The Bank Leakesville, immediately upon receiving the check, paid the 
note the Continental Lumber Co. for $520, together with interest, 
and placed the balance the said check the credit the Con- 
tinental Lumber Co., and the Continental Lumber checked out 
this balance before received notice error being made. That 
the Continental had gone into bankruptcy before the Bank Leakes- 
ville had any notice the error being made, and the proceeds the 
said invoice had all passed the benefit the Continental Lumber 
Co., and none the said funds were the hands the Bank 
Leakesville, and all had passed out the hands the Bank 
Leakesville before had any knowledge any error being made. 

agreed that the plaintiff objecting that part the 
agreed statement facts being competent evidence what 
the Bank Leakesville did with the proceeds the check received 
them, said objection ruled the court rendering his 
opinion. That the plaintiff had notice the transactions between 
the Continental Lumber Co. and the Bank Leakesville except the 
transaction assigning involving the assigning this invoice, and 
knowledge the manner the assignment except that written 
notice contained the invoice itself, and that soon discovered 
the error did notify the Bank Leakesville and made demand for 
refund, which was refused. 

Fishel, Richton, for appellant. 

Backstrom, of. Leakesville, for appellee. 


SMITH, J.—The appellant sued the appellee recover sum 
money which paid the appellee mistake, and, from judgment 
that take nothing the suit, has brought the case this court. 
The case was submitted the judge the court below, tried 
him without jury agreed statement facts which the 
reporter will set out full. 

The appellant’s contentions are: First, the court should not have 

taken into consideration the fact that the appellee paid the Con- 
tinental Lumber Co. the money had received from the appellant 
excess the amount which the appellant should have paid it; second, 
and mistaken this, that the payment this money the appellee 
the Continental Lumber Co. does not relieve liability the 
appellant therefor. Both these contentions are without merit, and 
for convenience will taken their inverse order. 

Money paid another mistake fact, although such mistake 
may have been caused the payer’s negligence, may recovered 


| 
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from the person whom was paid, action for money had 
and received. Bank Louisiana Ballard, How. 371; Holden 
Davis, Miss. 769; 167; Cye. 1321. The ground 


such recovery allowed that one receiving money paid 
mistake should not allowed enrich himself the ex- 


pense the party who paid the money him retaining it, but 
equity and good conscience should refund it. order that this rule 
may apply, the party whom the payment mistake was made 
must left the same situation after refunds would 
have been had the payment him not been made. Holden Davis, 
quire him refund the money would throw loss upon him 
which would not have suffered had not been for the mistake 
negligence the person who paid the money him; and require 
him suffer the loss instead the person through whose negligence 
mistake was caused would highly inequitable. The assign- 
ment under which the appellee collected the money here question 
was not absolute, but was secure the payment debt the 
assignor, and, under it, was the appellee’s duty pay the assignor 
any money received from the appellant excess the debt due 
the assignor. The appellee having discharged its duty, the loss 
resulting therefrom must borne the appellant, through whose 
mistake was caused. 


GIFT BANK DEPOSITS 


Saba Cleveland Trust Co. Same Union Trust Co. Same 
Guardian Savings Trust Co., Court Appeals 
Ohio, 154 Rep. 799 


Fareeda Saba, who had deposits three banks, believing that 
she was about die, delivered her bank books her sister, to- 
gether with certain slips for withdrawals deposits, and the 
same time stated that she expected death end her illness and 
that the money the banks was her sister’s property. Upon her 
death, was held that her sister, rather than the administrator 
her estate, was entitled the money the banks. 


actions Saba against the Cleveland Trust Co., the 
Union Trust Co., and the Guardian Savings Trust Co. Judgments 
for defendants, and plaintiff brings error. Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 467. 
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Preusser Morris, Cleveland, for plaintiff error. 

mings, Strong, Gates Chenoweth, and Pickering, all 
Cleveland, for defendants error. 


SULLIVAN, J.—The above causes come into this court error 
from the municipal court the city Cleveland, wherein judgments 
were rendered for defendants error against Saba, administrator, 
and the vital question whether certain moneys deposited the 
decedent the banks defendants error, reason the record 
the case, the property the estate the property Susan 
Stephan, sister the decedent, Fareeda Saba. 

appears from the record that there was deep affection between 
these two sisters, and that, apprehending death, the decedent delivered 
her bank books her sister, Susan Stephan, together with certain 
papers known bank slips, receipts for withdrawals deposits, 
and, the same time, and the presence Susan Stephan and 
another sister, accompanied the act with statement that, expecting 
death end her illness, the money the banks represented said 
bank books was Susan’s property; this statement being unaccompanied 
any condition contingency, such death any other circum- 
stance, until, seems apparent from the record, the interpreter, 
during the trial the case, unwittingly otherwise, connected her 
statement with the contingency death immediately following her 
illness. This apparent discrepancy does not any manner destroy 
the legal effect the gift, but only ascribes the transaction 
element belonging gifts causa mortis gifts inter vivos. The 
evidence the deep affection between the two sisters was sufficient 
impress the transaction gift independent the attributes 
gifts causa mortis gifts inter vivos. 

gift voluntary transfer property from one another 
without any consideration compensation therefor. gift causa 
the approach death, but there defeasance the gift the 
danger death passes without the donor dying, if, before death, 
the donor revokes the gift, the donee dies before the donor. gift 
inter vivos donation between living persons, and act such 
that the donor divests himself present, and irrevocably, favor 
the donee, who accepts it. 

Under the record, the act decedent partook greater less 
degree these three gifts, but sense can there 
any doubt from the record that all the legal elements transfer 
personal property delivery and acceptance exist. The language 
used the transfer the title and ownership the money un- 
equivocal. The delivery the money the bank book 
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each case, and the acceptance the donee beyond doubt. When 
the decedent signed her name the order slip, the transaction was 
complete and equivalent unqualified surrender dominion 
and control. 

The reasoning the court the case Cleveland Trust Co. 
Adm’r, 114 Ohio St. 241, 151 373, strongly applicable 
the facts the instant case, and our judgment the law 
therein laid down applies the records the cases bar. the 
Scobie Case, supra, the record clearly showed, the correspondence 
between the donor and the donee, that the transaction question was 
consummated that the donee might draw the money the bank 
decedent’s death. 

think the case Polley Hicks, ete., Hicks, 
the present record. quote the therefrom: 

bank containing entries deposits the credit the donor, with 
the intention give the donee the deposits represented the book, 
and accompanied with appropriate words gift, sufficient de- 
livery constitute valid gift such deposits, without assignment 
transfer 


Holding these views, the judgment the lower court each the 
eases here under consideration hereby affirmed. 
Judgments affirmed. 


AGREEMENT HOLD CHECK UNTIL SE- 
CURITY OBTAINED FOR LOAN WITHIN 
POWERS NATIONAL BANK 


Fulton Farmers’ Nat. Bank Topeka, Supreme Court Kansas, 
252 Pac. Rep. 242 


The plaintiff consulted the cashier the defendant bank 
about investment, and the cashier advised him lend $10,000 
Ellington. The plaintiff drew his check for that amount, 
payable the bank, and left with the cashier, under agree- 
ment that was not until Ellington’s note, secured 
deed certain land, had been delivered. Thereafter the 
delivered the plaintiff note for $10,000, signed 
Ellington, and promised procure the deed the land. Shortly 
afterwards the cashier told the plaintiff that the bank had the deed 
and would hold it. deed, however, was ever executed secure 


similar decisions see Banking Law Journal Digest (Third 
Edition) 702, 883. 
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the note. The note itself had been materially altered the cashier 
before was delivered the plaintiff. The note was indorsed 

the note was not paid maturity, the plaintiff brought 
this action recover the $10,000 with interest. was held that 
was within the powers national bank make the agree- 
ment which the cashier made with the plaintiff; that the note 
delivered the plaintiff was not such note the cashier had 
agreed procure, and therefore the cashing the check was 

violation the terms the agreement; and that the plaintiff was 
entitled recover the amount lost through the transaction. 


Action Fulton against the Farmers’ National Bank 
Topeka. Judgment for plaintiff, and defendant appeals. Affirmed. 


Guy Hursh, for appellant. 


Leonard Ferry and Edwin Austin, both Topeka, for ap- 
pellee. 


MASON, J.—W. Fuiton brought this action against the Farm- 
ers’ National Bank, Topeka, recover $10,000 and interest alleged 
have been lost him through the misconduct Shimeall, 
its former cashier. recovered judgment, and the defendant ap- 

The plaintiff’s version the transaction briefly this: had 
done business with the bank nearly all the was organized. 
November, 1922, some bonds which held matured and were paid, 
and deposited the proceeds the bank. the cashier, 
talked with him about reinvesting the money. The plaintiff told him 
the bank had some good investments would consider the matter, 
although preferred government bonds. asked him 
take loan one Ellington for $10,000. rather 
urged the plaintiff lend that amount Ellington, saying was 
absolutely good and would give lien quarter section Okla- 
homa farm land security. The plaintiff agreed make the loan. 
December 1922, drew his check for the amount, payable 
the bank and left with Shimeall, the agreement being that was 
not cashed until Ellington’s note, secured deed the 
quarter section Oklahoma land, had been delivered. About two 
weeks later note for $10,000, dated December 1922, due 
months, signed Ellington, was given the plaintiff Shimeall, 
who promised procure the deed the Oklahoma land, and who. 
shortly afterwards told him the bank had the deed and would hold it. 
deed was fact ever executed secure the note, nor was security 
given any form. The note when signed Ellington and given 
Shimeall was made payable the bank. Shimeall, without the 
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knowledge consent Ellington changed inserting front 
the name the bank the words Fulton at,’’ and chang- 
ing require interest per cent. from date instead 
per cent. from maturity. Shortly before its maturity, the note was 
placed with the bank for collection. was never paid. The plaintiff 
made trip California and saw Ellington. made demand 
the bank for his money, tendering back the note. The note was 
indorsed blank Shimeall the time its delivery the 
plaintiff. 

The jury returned answers some fifteen questions. The find- 
ings, which those numbered and were attacked not sup- 
ported the evidence, may thus summarized: 

(1) was acting cashier the 
ferred to. 

(2) The plaintiff, when delivered the check Shimeall, in- 
structed him hold until the security was furnished. 

(3) The conversation between the plaintiff and Shimeall about 
the delivery the deed the Oklahoma land security took place 
part the transaction which the plaintiff gave his check. 

(4) The changes the note were made Shimeall after its 
execution, without Ellington’s consent. 

(5) Ellington signed the note and left Shimeall’s hands 
procure loan $10,000. 

(6) Ellington and Shimeall were jointly interested procuring 
the loan. 

(7) Ellington did not authorize the changes the note. 

(8) Ellington -received the benefits the $10,000 procured 
the execution the note. 

(9) Shimeall did not hand the plaintiff the note the same time 
the plaintiff gave him the check. 

(10) The plaintiff did not place the check the hands 
Shimeall and instruct him deliver the proceeds Ellington when 
the latter delivered the note him for the plaintiff. 

(11) The bank derived benefit from the transactions between 
the plaintiff, Shimeall, and Ellington, and retained portion the 
$10,000 represented the check. 

(13) None the officers the bank except Shimeall had any 
knowledge notice the transactions between the plaintiff, Shimeall, 
and Ellington before their completion. 

(15) The plaintiff accepted the promissory note from Shimeall 
with knowledge that deed Oklahoma land had been procured 
security for the note. 

(16) the time the plaintiff accepted the note, Shimeall prom- 
ised procure such deed for the plaintiff. 
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(17) The plaintiff accepted the note, relying Shimeall’s 
promise procure the deed. 

The defendant contends that the action based tort and 
barred the two-year statute limitation. The was tried 
second amended petition. The first petition, filed March 14, 1924, 
merely alleged that the plaintiff delivered his check the bank, 
means which the bank diverted the amount thereof from 
deposit; details being given. The first petition, filed 
July 1925, set out the alteration the note, but not the cashing 
the check violation instructions, matter which was specifically 
pleaded for the first time the second amended petition filed August 
1925. The contention that until then cause action was 
stated, least none the nature that now relied upon, and there- 
fore the statute limitations had run against it. think the 
action regarded one for damages for the breach con- 
tract perhaps more accurately one for rescission for failure 
perform, for non-performance accordance with the terms the 
contract, with the recovery the money which the plaintiff had 
been deprived. that theory the statute limitation would not 
have run, although the action considered having been begun 
with the filing the second amended petition. 

this phase the matter the defendant argues that the en- 
trance into such contract would otherwise sustain the judgment 
would beyond the power bank, and therefore its 
branch would not warrant the recovery. that aspect think the 
ease within the principle Security Nat. Bank Bank, 106 Kan. 
303, 187 697, and Id., 111 Kan. 682, 208 636. Although here 
the bank, found the jury, derived profit from the transac- 
tion involved, and retained part the plaintiff’s money, could 
properly, for the accommodation customer, undertake act 
bailee escrow holder terms agreed upon, and, having entered 
into such arrangement, would violate its contractual duty him 
handling the matter different way from that agreed upon, 
his loss. the syllabus the opinion the case cited its first 
appearance here, the transaction there involved—the accepting 
papers delivered certain conditions—was said within the 
powers national bank, and the first words the syllabus 
its second appearance the bank was spoken having undertaken 
bailment, which contractual. 

The defendant urges that inasmuch the plaintiff, found 
the jury, accepted the note, knowing that the deed the Oklahoma 
land had not been procured, waived the requirement that re- 
gard. borne mind, however, that the jury also found 
that Shimeall promised the procure the deed, and the plain- 
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tiff relied the promise. And the plaintiff testified, and the jury 
must presumed have believed the testimony, that, after had 
received the note (how long after not stated but the context seems 
warrant the inference that was practically once) Shimeall told 
him the bank had the deed and would hold it. Granting that or- 
dinarily the cashier could not bind the bank such promise, 
think may fairly said that the promise and the statement that 
the bank had the deed may regarded parts single transac- 
tion. Under these circumstances the delivery was violation the 
bank’s undertaking. 

The defendant urges further that the changes made the note 
after its execution were not under the circumstances material and that 
Shimeall had such relation the paper give the alteration 
the effect annulment. The rule invoked that the substitution 
one name for another not material alteration, where amounts 
nothing more than inserting the real name the party intended. 
not appear the situation presented. testi- 
mony was effect that intended signing note payable the 
bank. The contrary was not conclusively shown. The relations be- 
tween Ellington and Shimeall the bank are not, entirely clear, and 
the jury must deemed have accepted any tenable theory that 
would support the judgment. The change the rate and time 
interest was obviously material, and the unlikelihood the signer 
supposing interest was paid until after maturity does not 
change its character this regard. Insurance Co. Martindale, 
Kan. 142, 559, (N. 1045, 121 Am. St. Rep. 
362, Ann. Cas. 677; 1174. 

argued that Shimeall was effect stranger the note, 
and that the changes made him amounted (if unauthorized, 
the jury found) spoilation rather than alteration; that his act was 
not that the bank; that the bank had power authorize him 
make such alteration; and that only the maker the note could 
complain the change. unnecessary treat detail the ques- 
tions suggested. The note delivered the bank the plaintiff 
was not its face the note Ellington had signed. was not liable 
that form. assuming that the change was made under 
such circumstances that was liable upon the instrument or- 
iginally executed, was not the note appeared when accepted 
the plaintiff. any event, was not note the delivery which 
the plaintiff authorized the cashing his check. The pursuit 
this course was violation the terms the agreement—an ap- 
propriation the plaintiff’s money without the conditions its 
deposit having been met. 

The defendant complains the giving and refusal instructions 
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concerning the effect the changes made the note. view 
what has already been said, unnecessary pass upon them 
detail. the pleadings and evidence there was direct conflict 
whether Ellington consented the change the note Shimeall. 
The jury found there was consent, and, inasmuch upon the 
grounds already stated regard this preventing the delivery 


the note the plaintiff from authorizing the appropriation the 


proceeds the plaintiff’s check there occasion discuss the 
general rules concerning the alteration spoilation instruments. 
The judgment affirmed. 


NOTE HELD NOT USURIOUS 


Western Loan Building Co. McGillivrae, Supreme Court Wash- 
ington, 251 Pac. Rep. 770 


Under the laws Washington note for $12,000, bearing in- 
terest the rate per cent. per annum, and providing for 
monthly payments $215.40, ‘‘payment applied first upon 
interest due, and balance upon principal,’’ not usurious. 


Action the Western Loan Building Co. against Me- 
Gillivrae and wife. From judgment for plaintiff, defendants ap- 
peal. Cause returned trial court amend judgment. 

Jas. Carr and Marion Garland, both Bremerton, for ap- 
pellants. 

Van Dyke Thomas, Seattle, for respondent. 


MACKINTOSH, J.—The respondent made building loan the 
appellants the sum $12,000, which was evidenced the follow- 
ing note secured mortgage. 


Washington, April 12, 1921. 

value received, promise pay the order the West- 
ern Loan Building Co., corporation, its office Salt Lake City, 
Utah, the sum twelve ‘thousand dollats, with interest thereon the 
rate twelve per cent. per annum, principal and interest payable 
monthly, follows: Two hundred fifteen and 40/100ths dollars 
the 16th day each and every month, commencing with the month 
May, 1921, until eighty-one (81) payments shall have been made, 
payments applied first upon interest due, the-balance upon 
principal. Default the payment any installment shall, the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1287. 
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the holder hereof, without notice, mature the entire in- 
debtedness, and after default, this note placed the hands 
attorney for collection, agree pay the reasonable at- 
torney’s fee such attorney.’’ 


The note not being paid full, this action was begun fore- 
close the mortgage, which the appellants interposed defense that 
the respondent had charged them, and that they had paid, usurious 
interest the loan, and consequently the respondent should 
penalized double the amount interest paid and should al- 
lowed interest the balance the principal remaining unpaid. 
The trial found that the note did not provide for usurious in- 
terest and usury had been paid, and consequently denied ap- 
pellants’ defense, and entered judgment for the respondent, from which 
this appeal taken. 

The evidence shows that few months prior the making the 
the appellants had subscribed shares stock the respondent 
company, and thereafter had made application for the loan and paid 
commission $120 for securing it; that the loan had not been ad- 
vanced the appellants full the time the making the note, 
but that $4,000 the principal had been paid some months later, 
which time the appellants received credit $224 refund 
unearned interest. The testimony further showed that the respondent 
had claimed and charged penalties and delinquent charges. 

Section 7304, Rem. Comp. Stat., provides that, greater rate 
interest than per cent. shall contracted received 
reserved, the contract shall not void, but certain penalties are pro- 
vided for the usury. The question, then, for determination, whether 
‘the contract here provided for more than per cent. whether more 
than that amount interest was received. 

The appellants’ claim that the note should held one 
for the payment principal and interest monthly pay- 
ments, and that was not note enforced under ‘‘the rule 
partial payments.’’ other words, the contention the appellants 
that under the note the interest should for the whole 
time, divided two, then added the principal, and divided into 
equal payments, and that under this construction more than per 
cent. interest was contracted for. The respondent claims that the 
clear meaning the note that paid partial payments; 
that is, that each month should calculated the interest for that 
month, which should subtracted from that monthly payment and 
the interest thus paid, and the balance the principal, the 
next month starting with that new principal, and the payment for that 
month applied the month’s interest and the balance used for re- 
ducing the principal, and throughout the life the note. 
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While figures are unerring, they can made perform some 
astonishing feats, this case bears witness. The intricacies the 
computations, based upon the varying theories, are extremely con- 
fusing, and any attempt analyze these computations would result 
interminable and unenlightening discussion. will suffice 
say that this note plainly states that partial payment note, for 
the face the monthly payments are ‘‘to applied first upon 
interest due, the balance upon And, figuring that 
basis, did the expert for the respondent, well the trial court 
and this court, all three are within few cents agreeing, 
and show that approximately $180 less than per cent. was called 
for the payments were made according the tenor the note. 

true that the respondent attempted, under the guise penal- 
ties and delinquent charges, exact more than the legal rate 
interest, and, had been paid these illegal exactions, which were 
not contemplated the terms the note, would have been 
usury. But these claims for penalties and delinquent charges 
have never been recognized the borrowers, and, although the at- 
tempt the respondent charge them indicates effort secure 
more than the legal rate interest, contrary the terms the 
note, and demonstrates voracious and usurious propensity, yet the 
penalty provided section 7304, Rem. Comp. Stat., cannot visited 
upon the respondent, for the reason that, whatever its intention and 
effort may have been, they were not consummated, and the statute 
does not punish under such conditions. 

appears from the record that the respondent, its credit 
interest unearned the payment $4,000, was $36 short re- 
bating the amount which the appellants were entitled. also 
appears that the payment the commission for securing the loan, 
which the trial court found was paid the appellants persons who 
were not the agents respondent, should have been charged the 
respondent, this court opinion contrary that the 
trial court this phase the controversy. But these two items, 
which total $156, being less than the $180 above referred to, the loan 
still would not come within the ban the statute. 

agree with the trial court that the stock transaction between 
the respondent and the appellants was independent the loan, and 
‘that the payment made for the stock not charge which enters into 
the question here under consideration. 

This entire matter was carefully considered the trial judge, 
who filed memorandum decision, which adequately covers the 
entire situation and with which agree, with the exception the 
item regard the commission, that this opinion can better 
than adopt that memorandum part it. 


a 
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have considered the files and evidence the above- 
entitled case, and have arrived the following conclusions: 

The note and mortgage sued upon are not their face 
usurious. have taken the trouble make careful computation 
the terms and payments required the note and mortgage, and find 
that payments $215.40 each, per month, leaves balance 
favor the borrower $181.07. might mention that this 
individual computation. might say that just the conclusion 
computation Exhibit which had been handed Mr. Thomas 
typed, was returned me, and find from comparison that there 
only cents difference between the computation Exhibit and 
mine. Exhibit shows balance the borrower $180.96, 
and mine $181.07. may also state that have taken the trouble 
make computation the contract described the case Western 
Loan Building Co. Larsen, 110 Wash. 213, 188 390, which the 
defendant relies upon being controlling this case. According 
computation that case, the contract was clearly usurious, for 
showed that the borrower paid about $45 more than the lawful 
interest. this computation did not take into consideration that 
the payments began the second day after the loan, which fact 
would have increased the amount some. 

going through the correspondence noticed that various 
amounts were charged penalties and delinquency charges. 
Under the terms the note and mortgage, there authority for 
making any such charges, and the defendant not bound pay. 
such were exacted, they should the reduction the 
mortgage indebtedness alone. have also carefully examined the re- 
turned checks contained the defendants’ exhibits, and compared 
them with the credits given upon the mortgage indebtedness the 
complaint, and find that all payments which have been made have been 
credited the mortgage indebtedness, and none them applied 
delinquency charges. addition this, the evidence the officers 
the company was the effect that all payments were credited 
the mortgage indebtedness and none applied the detinquency 
charges. The defendants could have successfully insisted, any part 
the payments were applied delinquency charges, that they should 
credited the mortgage indebtedness. 

appears from the exhibits that $4,000 the loan was 
not paid the borrower until the latter part October, 1921. In- 
stead making the payment $4,000, the plaintiff made $4,224, being 
rebate the interest $224. The mortgage dated the 12th day 
April, 1921. The money was not received until October 27; the 
draft being dated October 25. From this appears that practically 
six months and half had elapsed, for which the defendants should 
not charged interest the $4,000, which amounts about $260 
per cent. this $224 was rebated the draft October 25, 
leaving balance $36 for which the defendants would entitled 
This item would amply cared for the $181.07 item 
above referred to. 

The next point raised the item $120, paid the de- 
fendants Fulton Larkin, ‘commission loan.’ shall have 
find from the evidence this case that the firm Fulton Larkin 
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were not the agents the plaintiff making the loan. They appear 
independent brokers, and, whether they were entitled charge 
defendants that amount money not, unnecessary for 
determine. 

The only other point which upon determine 
the question some payments made stock the plaintiff com- 
pany. There appears evidence receipt dated December 1920, 
for $180, payment four installments shares class stock 
plaintiff company. The evidence shows about $450 being paid 
upon this stock. Defendants claim that this renders the contract 
usurious. think fully established that the defendants sub- 
for this stock the company and was entirely different 
transaction from the loan itself, and doubt, payments were 
made required, that they would have valuable asset the stock. 
is, appears that the stock can redeemed for something less 
than the whole amount paid this time, due the fact that the 
payments were not completed. forced hold that this was 
entirely independent transaction from the loan itself, and conse- 
quently should not considered determining the questions in- 
volved the loan.’’ 


The cause will returned the trial court amend the judg- 
ment conformity with this opinion, and the appellants, having ma- 
terially bettered their situation this appeal, are entitled their 
this court. 


DELAY RECEIPT NOTICE DISHONOR 


City Trust Savings Bank Edson, Supreme Court Iowa, 210 
Rep. 898 


action against the indorser certificate deposit 
notary testified that mailed notice dishonor the certifi- 
addressed the indorser care the bank which was the 
holder the certificate, within the time prescribed statute. The 
president the bank testified that immediately upon receipt 
the envelope containing the notice placed another envelope 
and mailed the indorser. The notice did not reach the in- 
dorser until three four days after should have received 
was sent promptly the notary and delivered due course. 
was held that the mere fact that there was delay the 
delivery the notice would not justify the submission the 
jury the question whether the notice was mailed within the 
time specified the statute. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 850. 
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Action upon the indorsement two certificates deposit. Verdict 
and judgment for the plaintiff direction the court, and defend- 
ant appeals. Affirmed. 

Mahoney and Mackey, both Boone, for appellant. 

Dyer, Jordan Dyer, Boone, for appellee. 


STEVENS, J.—This action against appellant indorser for 
two negotiable certificates deposit for $1,000 each, issued him 
March 1921, the First Trust Savings Bank Sibley. The 
certificates were indorsed appellant one Charles Olson, and 
the latter transferred appellee collateral security for note 
$2,000. The drawer became insolvent, and its affairs were placed 
the hands receiver prior March 1924, when the certificates 
matured. The certificates were presented appellee for payment, 
payment refused, and notice dishonor mailed the indorsers. 
the close the evidence, the motion appellee for directed verdict 
was sustained. The only issue fact, upon which appellant claims 
was entitled the jury, whether the notice dis- 
honor was deposited the post office Sibley within the time re- 
quired section 9565 the Code. The notary who made present- 
ment the certificates and demand for payment, testified positively 
that placed notice envelope addressed appellant Boone, 
Iowa, care appellee, and deposited the same the post office 
Sibley the Ist day March. Appellant admits its receipt 
the 8th. The president the City Trust Savings Bank, appellee, 
testified that, immediately upon receipt the envelope containing 
the notice, placed the same another envelope and mailed 
appellant, who mail Boone, Iowa. The envelope 
which the notice was mailed Sibley was not preserved and offered 
evidence. The time the departure trains from Sibley carrying 
mail not shown, but appellant testified that letter should arrive 
Boone within hours after having been mailed that place. 

Section 9565 requires that notice dishonor, where the person 
whom such notice directed resides different place from the 
person giving the notice, sent mail, must deposited the 
post office time mail the day after the day dishonor. 
When notice dishonor duly addressed has been deposited the 
post office, the sender deemed have given due notice, notwith- 


standing any miscarriage the mails. Section 9566. possible 


that, the notice had been deposited the post office 
Sibley late the afternoon March Ist, would, 
due course, have arrived the post office Boone some 
time the 3d. Appellant should therefore, due course, have 
received the notice promptly remailed appellee the 4th 5th 
March. The receipt the notice March 8th, course, con- 
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clusive proof that was mailed the notary and remailed 
appellee. The delay delivery the only any way 
tending discredit the positive testimony the notary that the 
envelope containing the notice was deposited the post office 
Sibley March Was the evidence sufficient justify the court 
submitting the issue, whether the notice was mailed Sibley 
March Ist, properly addressed appellant, the jury? 
The mere delay, which explained part the receipt and re- 
mailing the president the appellee bank, hardly suficient 
present issue for the jury. Had appellant preserved the 
envelope showing the postmark Sibley, all uncertainty would 
probably have been removed. The jury could not have properly 
returned verdict appellant’s favor upon this issue. The evidence 
would not have justified it. 
held Bloomfield State Bank Seabury, 200 Iowa, 37, 204 
259, that evidence nonreceipt alleged notice was 
admissible bearing upon the issue whether notice dishonor 
was fact mailed. The question that case was the admissi- 
bility and not the sufficiency the evidence. The jury found, 
answer special interrogatory, that notice was mailed. The 
court set the verdict aside and granted new trial. that, 
doing so, did not abuse its proper discretion. The positive 
evidence the notary, wholly disinterested party the case before 
us, together with the other facts and circumstances disclosed the 
record, left nothing upon which jury could have based finding that 
the notice was not mailed the date dishonor. This the only 
question argued counsel. 
Affirmed. 


BANK NOT LIABLE ADMINISTRATOR FOR 
AMOUNT APPLIED PAYMENT 
DECEDENT’S NOTE 


Black Gray, Commission Appeals Texas, 280 Rep. 573 


Money belonging Clarence Farr, who was indebted bank 
promissory note, came into the possession the bank, and 
the bank applied part the money the satisfaction Farr’s 
indebtedness. Subsequently Farr died and his administrator 
brought this action recover from the bank the amount applied 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 616. 
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the satisfaction the note. was held that the bank had the 
right set off the note against the money coming into its posses- 
sion, and that the administrator was not entitled recover. 


Action Gray, administrator estate Clarence Farr, 
against Black and another. The Court Civil Appeals re- 
versed the judgment the trial court for defendants, and defendants 
bring error. Judgment Court Civil Appeals (267 291) 
reversed and judgment trial court affirmed. 

Sewell, Follett, and Adkins Kimbrough and Harris 
Kimbrough, all Amarillo, for plaintiffs error. 
Gray, Higgins, for defendant error. 


HARVEY, writ error was granted the Supreme 
Court the Court Civil Appeals for the Seventh Supreme Judicial 
District, because conflict the decision said court herein with 
former decisions the Supreme Court and other Courts Civil 
Appeals the question law relating set-off hereinafter discussed. 

Briefly stated, the facts this case, far pertinent here, are 
follows: September 26, 1923, Clarence Farr was indebted 
the Citizens’ National Bank Higgins, Tex., promissory note 
theretofore executed him said bank the sum $782.09, which 
note had been duly declared matured under accelerating clause. 
said date there came into the hands said bank, through the wife 
Farr, the sum $800 money belonging Farr. The bank 
said date proceeded apply $782.09 such $800 the satisfaction 
the debt owing Farr under said note, and the balance 
$17.91 was deposited the bank the Farr, and was 
subject his check. The Court Civil Appeals has found that the 
latter transaction constituted conversion said sum $782.09 
the bank, and that Farr never any time had knowledge 
consented such transaction. Farr died October 1923, and 
Gray, the administrator his estate, seeking this suit recover 
judgment against the bank for the wrongful conversion said 
$782.09; his suit being for said specific amount. answer, the bank 
pleaded, among other things, the above facts set-off and defense. 

Because the allowance the set-off made and pleaded the bank 
will operate defeat, whole part, the payment claims 
against the estate which, under the statutes, are entitled 
and priority payment over the debt owed the bank 
Farr said note, the said administrator contends that such set-off 
favor the bank should not allowed. 

settled law this state that, where there are mutual debts 
between two persons, and one dies, the survivor entitled set off 
his claim against that the deceased, despite the fact that there are 
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claims against the estate the deceased which are entitled, under 
the statutes, priority payment from the general assets the 
estate. Smalley Trammel, Tex. 10; Mitchell Rucker, Tex. 
66; Bank Cresson, 819, Tex. 298. 

The right set-off not affected the fact that the claim, 
sought used set-off, one sounding tort, provided the 
amount thereof liquidated. Jones Hunt, 832, Tex. 
657; articles 1325-1329, Vernon’s Sayles’ Ann. Statutes 1914. 

are opinion that the bank entitled the set-off sought, 
and therefore recommend that the judgment the Court Civil 
Appeals herein reversed, and the judgment the trial court 
affirmed, for that reason. 

CURETON, J.—The judgment recommended the court 
the Commission Appeals adopted, and will entered the 
judgment the Supreme Court. 


FRAUD NOT DEFENSE ACTION TRADE 
ACCEPTANCES 


Land Finance Corporation Fitzgerald, Supreme Court Errors 
Connecticut, 135 Atl. Rep. 553 


The defense action.on two trade acceptances was that the 
defendant was induced execute the acceptances fraudulent 
representations made him agent the drawer, con- 
nection with the sale certain goods. did not appear that 
the defendant had rescinded the sale returned offered 
return the goods. was held that the plaintiff was holder 
due course the defense would not available against him; and 
that even was not holder due course the defendant could 
not escape liability because his failure prove that had 
rescinded the contract and that had either returned the goods 
was justified not doing so. 


Action the Land Corporation, indorsee two bills 
exchange, against Patrick Fitzgerald, acceptor. Judgment for de- 

fendant, and plaintiff appeals. Error, judgment set aside, and cause 
remanded. 

Philip Bernstein, Waterbury, for appellant. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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MALTBIE, J.—This appeal the plaintiff action 
brought upon two negotiable bills exchange trade acceptances 
drawn the Autocrat Sales Distributing Corporation upon the 
defendant, accepted him, and indorsed the Autocrat Corpora- 
tion the plaintiff. The issues arise upon special defense, alleging 
that the defendant was induced execute the trade acceptances 
fraudulent representations made him the agent the Auto- 
erat Corporation connection with the sale him certain oil 
burners. The answer sets forth the fraud complete defense 
the action, but does not allege, nor was any evidence offered 
prove, that the defendant had rescinded the sale returned offered 
return the burners the Autocrat Corporation. 

between the immediate parties note given account 
goods sold, fraud inducing the sale may constitute complete defense, 
the maker rescinds the contract and returns offers return any 
property has received (Palmer Frost, Conn. 100, 108, 
277; Beckwith Ryan, Conn. 589, 595, 488), provided, 
course, acts promptly discovery the fraud (Goldberg 
Krayeske, 102 Conn. 137, 139, 128 27). the plaintiff was 
holder due course, the defense attempted made could not 
prevail (Bissell Dickerson, Conn. 61, 226), but, even the 
plaintiff was not holder due course, the defendant could not en- 
tirely defeat recovery upon the note without proof that had re- 
scinded the and had either returned the burners the Auto- 
erat Corporation shown justification for not doing so. Cox 
Cline, 147 Iowa, 353, 126 330; Barnard Napier, 167 Ky. 
824, 181 624; First National Bank Vaughn, Kan. 402, 151 
1118; Douglass Richards, 116 App. Div. 27, 101 299. 
The defendant wholly failed establish any defense the note, and 
the motion set the verdict aside should have been granted. 

The record discloses errors committed the trial the case, but 
there need discuss them, the defect have pointed out 
decisive the appeal. 

There error, the judgment set aside, and the cause remanded, 
proceeded with according law. 


